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Executive summaries 


Part One: Introduction 


Chapter 1 The Importance of Taking English Planning 
Law Scholarship Seriously 


This chapter explores the genesis and development of this volume, which 
lies largely in the relative neglect of planning by legal scholars. Planning 
is central to the response to many of the significant challenges of our 
time (from the climate and environmental crises to social and economic 
inequalities); and planning law raises some of the most fundamental 
questions faced by legal scholars (from the legitimacy of authority to the 
relationship between public and private rights and interests). This book 
aims to contribute to stimulating conversations about planning law, and 
to create a space for planning law scholarship in all its variety, and for 
curiosity about law in all its complexity. 


Chapter 2 English Planning Law: An Outline 


This introductory chapter outlines English planning law, focusing on the 
Local Planning Authority (LPA) system of developing plans and dealing 
with applications for planning permission. It would be impossible to do 
justice to the complexity and detail of planning law (and we might even 
wonder whether there is such ‘a’ single thing as ‘planning law’); the aim 
is to ease progress through the rest of the book (for authors and readers), 
and to provide just a hint of the fascination of planning law. The outline 
incorporates a discussion of four things: the identity of the ubiquitous 
but underexplored figure of the LPA; decision-making on applications for 
planning permission; the making and role of development plans; and the 
relationship between policy and law. This chapter concludes with a brief 
overview of current and uncertain plans for reform, suggesting that plan- 
ning law may be as difficult to reform as it is to summarise. 
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Part Two: Place Shaping, Place Framing 


Chapter 3 Backstreet’s Back Alright: London’s LGBT+ Nightlife 
Spaces and a Queering of Planning Law and Planning Practices 


Spaces, typically out of view and often architecturally modest, have long 
been valued by queer folk, and the construction by and dependence of 
queers on space has been the subject of much research. Yet the role of 
planning law in the production and maintenance of queer spaces remains 
underexplored. This chapter part-fills that gap and analyses the legal and 
political happenings of three London queer spaces in 2019: (i) XXL (a 
men-only, 1,500 capacity gay club near London Bridge which closed in 
September 2019 because of a £1.3bn apartment, hotel and office devel- 
opment); (ii) The Royal Vauxhall Tavern (a queer pub in Vauxhall whose 
supporters have generated what they label a ‘quadruple lock’ against 
redevelopment, including Grade II listing and the designation of the 
space as an Asset of Community Value); and (iii) Backstreet (a small 
fetish (leather and rubber) club in London’s East End which was ‘saved’ 
by Tower Hamlets Development Committee from redevelopment). The 
authors argue that the ways in which these spaces have intersected with 
planning law demonstrate the heteronormativity and queer invisibility 
of planning laws and an ignorance of the connection between place and 
sexualities, even when LGBT+ people are identified as being present 
in those places. The authors’ energising premise is that planning law 
and practices should recognise queer spaces and consider queerness as 
deserving of protection in relation to space and location. What their work 
shows is that the architecture of planning law and current planning prac- 
tices creates a structure and opportunities for both possibilities and non- 
possibilities for negotiating and protecting queer spaces. 


Chapter 4 The Highway: A Right, A Place or A Resource? 


Highways can be understood as a right to passage, a place or, as this 
chapter suggests, as a resource to be allocated and governed. Using the 
example of Low Traffic Neighbourhoods (LTNs), the chapter suggests 
that while both the right to passage and place are relevant to legal for- 
mulations, neither fully explain how highways operate. While highways 
are often framed as a right to passage, these universal rights cannot exist 
in isolation. They require the allocation and governance of roadspace so 
that some forms of passage, notably by motor vehicles, do not dominate. 
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Drawing on the concepts of spatial imaginaries and spatial particu- 
larism, the chapter next explains how highways have become a regula- 
tory category of place, predicated on an often quite particular spatial 
imaginary of vehicular mobility and flow. Such spatial assumptions are 
open to challenge, particularly by local residents in LTNs who prefer 
‘their’ streets to be available for walking and cycling as well as play and 
connection. While understanding the highway as a place matters, LTNs 
illustrate how allocation and governance decisions are required to deter- 
mine how different highways operate. 

Highways are, the chapter suggests, best understood as a resource, 
incorporating a universal right to passage as well as place-thinking. 
Drawing on Maria Lee’s concept of a ‘prior institutional knowledge 
claim’, the chapter explains how an understanding of what a highway 
‘is’ underpins institutional knowledge of how to govern the highway. 
Framing a highway as a ‘right’, a ‘place’ or even property blurs regulatory 
understanding, inhibiting governance based on the ‘prior institutional 
knowledge claim’. Improving our understanding of what highways are 
will improve governance, even if, as we all know, sharing is hard. 


Chapter 5 Marine Planning for Sustainability: The Role of the 
Ecosystem Approach 


Sustainable development is at the core of planning law. However, sus- 
tainable development is a ubiquitous concept, with multiple definitions 
which lead to different planning outcomes. Narrowly understood, sus- 
tainable development consists in a trade-off between separate spheres 
(economy, environment, society). Understood more widely, sustainable 
development is a process of integration and openness to plural views and 
values. When sustainable development is conceptualised narrowly, the 
risk is that environmental and economic considerations are subject to a 
cost-benefit analysis which may lead to planning for growth. Which of 
these two visions of sustainable development is present in marine spatial 
planning? Marine spatial planning has emerged around the world as a key 
process for addressing sustainability challenges, following an ecosystem- 
based approach. The ecosystem approach, as defined in international 
law, points to holistic and integrated management of interconnected 
social-ecological systems and emphasises procedural inclusiveness too. 
Hence, it has the potential to foster a wide understanding of sustainabil- 
ity. The extent to which this is reflected in domestic settings is consid- 
ered in this chapter. Focusing on English marine spatial planning, the 


EXECUTIVE SUMMARIES 


XXxi 


xxxii 


chapter discusses how the ecosystem approach has been conceptualised 
in selected marine planning documents and what vision of sustainable 
marine planning it contributes to. The conclusion is that the ecosystem 
approach, as defined in English marine policy documents, falls short of 
contributing to a wide vision of sustainability because it is either defined 
narrowly on environmental terms only and divorced from social consid- 
erations, or because it is linked to economic issues and a growth-oriented 
planning agenda. 


Part Three: Participation 


Chapter 6 Place, Participation and Planning Law in a Time 
of Climate Change 


A place is a complex frame through which we understand the world. 
Climate change is progressively transforming familiar places not only 
by affecting their morphological and ecosystem characteristics, but also 
through the siting of new energy infrastructure. The way in which infra- 
structure development ‘fits’ with people’s experience of places is at the 
centre of a rich academic enquiry, but is relatively underexplored by legal 
scholars. Yet law is important as places are ‘made’ and transformed — 
although not exclusively — through legal and regulatory processes and 
the normative choices underpinning them. Lay public concern over expe- 
rience of places is regularly reflected in the public participation process 
on planning consent. 

This chapter aims to put place experience on the legal agenda. First, 
it locates place experience in the academic literature and explains why it 
is important for planning decisions. Secondly, it looks at how place expe- 
rience is dealt with in the consenting of offshore wind energy Nationally 
Significant Infrastructure Projects in England, illustrating the example of 
the examination of the Navitus Bay proposal. In that context, place expe- 
rience claims were received by the regulatory process, but their recogni- 
tion as a basis for the decision was limited by a comfortable reliance on 
technical assessment and a strong policy commitment to climate mitiga- 
tion. Thirdly, the chapter contends that, although handling experience 
is difficult for decision-makers, planning law does not represent a neces- 
sary barrier to it. The author suggests that a broader interpretation of the 
notion of material considerations could help decision-makers to be more 
confident in recognising place-based arguments as a legitimate basis for a 
planning consent decision, even in the urgency of the climate crisis. 
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Chapter 7 Planning Inquiries and Legal Expertise: A Fair Crack 
of the Whip? 


The merits of public participation in planning are well-rehearsed. All 
planning applications must be advertised and members of the public 
can submit their views to the local planning authority. These views must 
be taken into account in determining individual planning applications. 
More extensive opportunities are provided where, for example, appli- 
cations are determined by planning inquiries. And yet, despite multiple 
attempts to ensure meaningful participation, there remain significant 
challenges around the extent to which these mechanisms are effective 
in ensuring that the local voice is heard. This chapter focuses on one 
particular challenge for local groups, namely the legal complexity of the 
planning framework, both in terms of substance and process. 

It argues that legal experts, in their role as knowledge providers, 
skilled advocates and legal practitioners, can help local community 
groups represent their interests on a more equal footing with others. 
With a particular focus on planning inquiries, the chapter investigates 
what legal experts do using an example of a recently called-in planning 
application in Bolton, in the Northwest of England. Peel Holdings, the 
Northwest’s largest private landowner, submitted a planning application 
to build a championship golf course and over 1,000 residential houses 
on green belt land and in Hulton Park, a Registered Park and Garden. 
Through an analysis of written documents associated with the planning 
inquiry, the chapter shines a light on how access to legal expertise helped 
Hulton Estate Area Residents Together (HEART), a local group formed to 
oppose the application, get a ‘fair crack of the whip’. 


Part Four: Time and Scale 


Chapter 8 Futurescapes of Planning Law: Some Preliminary 
Thoughts on A Timely Encounter 


The concept of the future has been studied in many different disciplines 
but has not received the same detailed attention in legal scholarship. This 
is especially curious in a field like planning law, which has a strong and 
obvious future-orientation. The author’s aim in this chapter is to make 
a case for treating planning law more seriously as an important site of 
future-making, and to encourage more systematic thinking about the role 
of law in determining how the future is engaged in the present. One way 
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of achieving this is by introducing a ‘futurescapes’ perspective to legal 
analysis, to capture the different temporal features of law that shape how 
the future comes to be understood, legitimated and acted upon. Forging 
those links helps to address the future not as a backdrop to law but as a key 
means through which law operates. The discussion illustrates the kinds of 
questions that might usefully be asked about how law never simply repre- 
sents the future but actively produces the futures it then seeks to govern. 


Chapter 9 Slippery Scales in Planning for Housing 


Housing is an extraordinarily complex social and legal challenge, which 
is frequently at the centre of planning and planning reform. It has also 
been at the heart of contests over the appropriate scale of planning, 
including scale-shifting ‘regionalism’ and ‘localism’, and the fluctuating 
and contested relationship between local and central government. As 
well as the complexity and dynamism of scale, housing illustrates both 
instrumental uses of scale to find ‘right’ answers, and the limitations of 
such approaches. This chapter explores scale in the law of planning for 
housing, and the slipperiness of the authority allocated through both 
casual and self-conscious legal and institutional scaling and re-scaling. 
Neither central nor local is innately better qualified to deliver either 
inclusive or socially and environmentally progressive outcomes. But 
housing highlights the need for opportunities to contest determinations 
of development need, and many of those opportunities are found in local 
planning. If planning is a space not just for implementing a pre-defined 
vision of the public interest, but also for working out that public interest, 
a powerful (but not all-powerful) local is important. 


Part Five: Planning at the Intersections 


Chapter 10 Contracting Affordable Housing Delivery? Residential 
Property Development, Section 106 Agreements and Other 
Contractual Arrangements 


Recent town planning and legal scholarship has considered controver- 
sies surrounding the provision of ‘affordable housing’ for people who 
would otherwise be unable to access homes of an acceptable standard 
via the private housing market. The current practice in England is to 
seek to secure the construction of affordable housing through ‘planning 
obligations’ made by agreement between property developers and local 
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planning authorities pursuant to section 106 of the Town and Country 
Planning Act 1990. However, there has been relatively little attention 
afforded to either the key contract terms in these section 106 agreements 
or the way these contracts work in practice. This chapter examines the 
interlinked section 106 agreements created for affordable housing deliv- 
ery for three residential development projects. These projects are unre- 
markable developments that happen all the time, everywhere in England. 
However, the section 106 agreements made for these developments are 
highly formal and highly technical contractual documents. The chapter 
draws upon Ian Macneil’s relational contract theory to consider why local 
planning authorities and property developers create such formal and 
detailed contractual arrangements. The chapter thus provides an empiri- 
cal analysis of key contract terms and underlying contractual behaviour 
and shows how well-connected developers can use these contractual 
arrangements to create a type of ‘one-sided flexibility that enables them 
to choose when, where and how they fulfil their obligations to deliver 
affordable housing. Consequently, the author offers new perspectives 
on the nature of opportunism and the pursuit of control in the contracts 
used for town planning processes. 


Chapter 11 Embracing the Unwanted Guests at the Judicial 
Review Party: Why Administrative Law Scholars Should Take 
Planning Law Seriously 


This edited collection draws attention to the neglect of planning law by 
legal scholars. Despite the large degree of practical overlap between the 
two fields, administrative law scholars have generally been as guilty of 
neglecting planning law as others. This chapter identifies three reasons 
why administrative law scholars would benefit from engaging more 
deeply with planning law case law. First, the planning regime is one of 
the most established, developed and commonly litigated areas of admin- 
istration in England and Wales. Courts have had ample opportunity to 
develop judicial review doctrine in this field. Planning case law therefore 
offers a useful case study, revealing valuable insights into what highly 
developed judicial review doctrine looks like. Secondly, planning law 
judicial reviews are not peculiar. Many of the features of planning case 
law which perhaps deter closer intellectual engagement are widespread 
features of much administrative law adjudication. Scholars must take 
these characteristics seriously and factor them into their understanding 
of judicial review. Thirdly, planning judicial reviews are a proven source 
of broader judicial review principle. It continues to be important to look 
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to planning judicial reviews for potential legal developments which may 
have application in other areas. The chapter concludes with a more gen- 
eral call to administrative law scholars to more warmly embrace the ‘ver- 
tical’ as well as the ‘horizontal’ dimensions of judicial review. 


Chapter 12 Provoking McAuslan: Planning Law 
and Property Rights 


The law governing land and property relations has traditionally been 
classified as ‘private’, being concerned with rights and priority interests 
in estates in land as fundamentally constitutive of private property rela- 
tions. In contrast, administrative regimes, such as those involving plan- 
ning and environmental issues, are typically defined as ‘public’. These 
public regimes are commonly seen as presenting an incursion on private 
rights, rather than as being part of an intertwined and complementary 
body of property law principles. Indeed, seminal work by McAuslan sug- 
gests that public and private ideologies in the planning regime are fun- 
damentally opposed. 

The authors interrogate his thesis from two directions. They sug- 
gest that a strictly private approach to property law does not take account 
of the implicit recognition of the social usefulness of land that runs 
through the cases. They highlight a number of ways in which the public 
interest is embedded in land law. Second, they focus on one area of the 
planning regime — compulsory purchase and compensation — and ques- 
tion the extent to which the way this operates now can be said to be in 
the public interest. While they do not dispute McAuslan’s thesis entirely, 
the authors argue that the public and private aspects of property govern- 
ance are more entangled — and, at times, more complementary — than he 
suggests. 
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Part | 
Introduction 


1 


The importance of taking English 
planning law scholarship seriously 


Maria Lee” 


Planning (‘development’, ‘land use’, ‘town and country’ planning!) 
is at the heart of the response to many of the significant challenges of 
our time, from the climate and environmental crises to social and eco- 
nomic inequalities. It is embedded in, as well as partially constituting, 
our democratic systems, so that the challenges of democratic decision- 
making in a complex society cannot be avoided when thinking about 
planning. Planning law raises some of the most fundamental questions 
faced by legal scholars, from the legitimacy of authority to the relation- 
ship between public and private rights and interests. And yet, planning 
has been relatively neglected by legal scholars in recent decades. 

Law matters in planning. The vastness of the legislation and case 
law is stunning, and frames every part of planning. Policy (by contrast 
with law) is strong and impactful, and there may be substantial questions 
around the relative strength of law; but that occasional thinness of law in 
the face of power, politics and policy may be significant in itself. Despite 
the relative absence of legal academics in the field, there is no shortage 
of planning law literature: as well as the patchwork of legal scholar- 
ship, planning scholars from other disciplines often have a sophisticated 
appreciation of law; and a densely legal planning literature is produced 
by and for practitioners. Legal scholarship also matters in planning, as 
will be demonstrated throughout the following chapters. 

This introductory chapter explores the genesis and development of 
this volume, which lies largely in the sense that the academic community 
has something to offer planning law — and, vice versa, that planning law 
has something to offer legal scholarship. I will not outline the content of 


the individual chapters, summaries of which can be found at the begin- 
ning of this volume, but I will refer to the chapters. 

Although many legal scholars have done important work, the pic- 
ture is partial and fragmented. The reasons for the relative neglect of 
planning by legal scholars are undoubtedly complex. The twin difficul- 
ties of dense detail and constant change are pursued throughout this 
volume, especially in the next introductory chapter. They may simply 
make planning law seem off-putting, dreary. But as Elen Stokes puts it 
in her chapter, when scholars take planning law seriously, we resist the 
notion that the technicalities of planning law are subjects suitable only 
for practice and not theory. She cites Anneliese Riles, who distinguishes 
between ‘cultural’ and ‘instrumental’ approaches to law (overlapping in 
many cases), law as the ‘repository of social meanings’, or law as a means 
to a stated end.’ Planning law is not just a means to an end. 

This volume implies an assumption that legal academics have 
something to add to the vast, sophisticated literatures by and for plan- 
ning law practitioners and by planning scholars from other disciplines. 
Whilst planning scholars do not need lessons on planning law, there are 
glimpses in their literature of an understandable neglect of the signifi- 
cance and implications of legal frameworks. For example, limited initial 
appreciation of the significance of Brexit for planning may suggest a lack 
of interest in the origin (and hence bindingness and stickiness) of plan- 
ning law. Even exceptional scholarship can reinforce this sense of neglect. 
For example, the insight that certain interests dominate planning, side- 
lining other issues of greater local concern, is crucial,’ but the role played 
by legal frameworks in determining what matters is under-explored. 
A discussion of planning practice refers to the ‘framework of legislation 
that is constantly changing’, and reaches the slightly alarming conclusion 
that ‘planning education necessarily shies away from arming its students 
with knowledge that is likely to be out of date once they graduate’.* This is 
a strong hint of a narrow view of law, uninterested (perhaps understand- 
ably) in broader and more sustained legal values and legal approaches. 

The often-erudite legal practitioner literature is generally focused 
on problem-solving, be that using law as a tool to solve problems of the built 
environment, or solving internal legal questions, for example of interpre- 
tation or consistency. This is a valuable exercise. But it will rarely capture 
broader perspectives, as Martin Loughlin put it, of ‘law as a fluid, reflexive 
phenomenon with its peculiar traditions, values and tensions’. Further, 
what interests practitioners is likely to be shaped at least in part by their 
work, and hence by the interests of their clients. Although much of the 
planning bar works for a variety of actors (central and local government, 


TAKING ENGLISH PLANNING LAW SCHOLARSHIP SERIOUSLY 


affected communities, NGOs), the developer interest is strong. This is not 
to suggest bias, or a lack of concern for the public interest. It is simply to 
observe that, however ‘objective’ the legal analysis, our ‘conceptual frame- 
works’, our way of understanding the world, shape our approach.° 

Planning law scholarship would be much the poorer without prac- 
titioners and without legal analysis by ‘non-legal’ scholars; but it is also 
poorer without legal scholars. A sustained focus, uninterrupted by the 
latest legal development or client, and a holistic appreciation of broader 
legal and institutional frameworks, should be a feature of good legal 
scholarship.’ 

A practitioner orientation is likely to be instrumentalist in Riles’ 
terms, law seen predominantly as a tool or instrument for manipulating 
the world; similarly for non-legal scholars, law is an instrument in their 
own scholarly or policy endeavour.’ Although legal values that seem to 
‘get in the way’ must be acknowledged and valued for what they are, as 
must ‘the complexity of law and what it is doing,’ asking the instrumen- 
tal questions — how a legal framework contributes positively to good, 
democratic place-making, environmental enhancement, spatial justice, 
climate mitigation — is a perfectly legitimate scholarly (as well as policy) 
endeavour. And when law is used as an instrument by those who seek to 
deploy it through legislation, policy or courts, it is right to scrutinise that. 
But planning law does have deeper roots than this. 

Law creates process and substantive obligations, and it is often 
impossible to separate the two. Its normative and substantive input is 
generated in part by substantive standards for decisions, including by 
using the frameworks of planning law (especially the requirement to 
seek planning permission) to implement legal obligations found else- 
where, for example on habitat protection or air quality." The bulk of 
planning law, of legislative provisions and case law, is about process. And 
yet, planning law is more than ‘just a scaffolding to support a process’.* 
When planning law tells decision-makers where and how to look and lis- 
ten, legally defined institutional arrangements enable and constrain the 
availability and use of particular decision-making resources. Law directly 
and indirectly prioritises who, and which interests and values, are most 
likely to be heard and able to influence decisions, and how. 

However significant the power, the politics and the policy around 
planning, however considerable the discretion of central and local gov- 
ernment, it is not a free-for-all. Law provides substantive frameworks and 
limits on action, as planning and its objects are brought into the broader 
legal order. Law is supportive of, but also frames and goes beyond, 
‘planning judgment’. Law shapes, although rarely determines, outcomes. 
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One of the impacts of a lack of planning law scholarship is the 
absence of much discussion of how we understand planning (law) as a 
scholarly community. What planning is has become highly politicised and 
ideological. We disagree about planning law because we disagree about 
the role of the state and the market, about where politics and democracy 
should happen (and how), about what equality means and demands, 
about the pace and method of environmental improvement. When we 
talk about planning law, we talk about all of these things, and more. 

Descriptively, planning shapes the nature and location of infra- 
structure, from wind energy to waste facilities, the need for and manner 
of transport, the energy efficiency and flood exposure and resilience of 
homes. It shapes the presence and accessibility of high-quality green and 
blue space and built environment, the accessibility of food, education, 
work, recreation and health and healthcare. In fact, planning is ‘con- 
cerned with everything that makes a successful place’, in a physical and a 
social sense.'* Planning, or its failure, is broad and all embracing. A major 
review (the Raynsford Review) commissioned by the Town and Country 
Planning Association refers to the ‘vilification of the planning process in 
mainstream political discourse’ and the fragmentation of ‘broader civil 
society consensus around the need for planning’. These comments 
are compelling, and meaningful as we try to make sense of law and law 
reform. Waves of planning reform have purported to ‘fix’ the system, ‘on 
the grounds that it is a chronic obstacle to growth’.'° The Government’s 
2020 White Paper Planning for the Future describes a supposedly ‘out- 
dated and ineffective’ system,” which government blames squarely 
for ‘long-term and persisting undersupply of housing’.'* These decades 
of criticism and reform leave us with a widely shared ‘vision in which 
planning choreographs development rather than representing genuine 
regulatory control’; let alone representing any striving for democratic 
consideration of place-based public interest. 

Planning for the Future does see a positive purpose for planning, 
which is ‘central to our most important national challenges’, from ‘com- 
bating climate change’ to ‘rebalancing our economy’;”° the market alone 
is not enough. Even a much-loved planning system could take many 
forms, however, and a regime for the choreography of development 
surely dominates. 

As editors, Carolyn and I have not tried to impose a single vision 
of planning law, of scholarship, or of planning law scholarship on this 
volume. We have organised the chapters loosely around four substan- 
tive parts (Place Shaping, Place Framing; Participation; Time and Scale; 
Planning at the Intersections), reflecting simply a combination of our 


TAKING ENGLISH PLANNING LAW SCHOLARSHIP SERIOUSLY 


own interests, the interests of our contributors, and so we believe also 
some of the key concerns of the academy in this area. There are gaps, 
most obviously in terms of many of the elements of planning — particular 
processes or tools — but not least around race and gender.” We have delib- 
erately limited our contributors to legal scholars, notwithstanding the 
value of cross-disciplinary work and of engagement with practitioners. 
And we are focusing only on English law; planning is a devolved matter, 
and so the other countries of the United Kingdom have different legal 
arrangements. The authors cover a range of issues from diverse perspec- 
tives, take diverse approaches and rely on excitingly diverse literatures. 
We hope that this is the starting point, and the gaps will turn out to be 
opportunities. 

Our methodologies and perspectives in this collection are not uni- 
form: we used doctrinal, theoretical, contextual approaches. All of the 
work is basically desk-based, perhaps due to the time and space con- 
straints of an edited collection. Some chapters (Joanna Bell, Kim Bouwer 
and Rachel Grimson) discuss planning in the round; many focus on par- 
ticular objects of planning, from energy (Chiara Armeni, Stokes) to high- 
ways (Antonia Layard). Some of the chapters (especially Bell) carefully 
analyse a range of case law, including the lower-level decisions that tell 
us a lot about what animates planning law. The case study features heav- 
ily (especially Carolyn Abbot, Edward Mitchell, Margherita Pieraccini 
and Steven Vaughan and Brad Jessup), as does the use of a heavily 
worked example or illustration to find insight (for example Layard and 
Maria Lee). And although desk-based, many of the chapters rely heavily 
on detailed empirical exploration of dozens of planning documents: not 
just cases, legislation and local and central policy, but also planning 
applications, environmental statements, consultation responses, devel- 
opers’ promotional materials, clauses in contracts, officers’ reports, 
decisions; all read with an eye on the legal framework within which 
these documents perform their roles. This methodology is laborious, 
but ultimately rewarding. Coupled with the case law and legislation, it 
provides considerable insight into the meanings and impacts of law in 
all its detailed technicalities. As is perhaps intimated by the reference to 
examples and illustrations, as well as case studies, our methodologies are 
very open. Methodology should not be a constraint on our imagination. 
Methodological clarity allows us to see what a scholar is doing and why, 
and consider how it affects our work. 

The group of contributors to this volume came together around 
the time of England’s third lockdown, January 2021. Perhaps presump- 
tuously, Carolyn and I wondered whether our feelings of isolation and 
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distraction might be shared, and invited the contributors to four interim 
(voluntary) zoom get-togethers. Professor Yvonne Rydin very generously 
joined us for one of these meetings to talk about the Raynsford Review, 
of which she was a member. In the other meetings we discussed the early 
plans for each of our chapters, a very early and partial draft of this chap- 
ter and the next, and the 2020 White Paper. These meetings may have 
been one of the few benefits of lockdown. We learned a great deal, and 
began our chapters even before we were quite putting pen to paper. We 
also began to get to know each other, and came to our in-person work- 
shop at UCL in September 2021 having already built a certain amount of 
trust for this collaborative exercise. This workshop was mainly limited 
to contributors, but Dr Lucy Natarajan generously gave her time to chair 
part of it. At this workshop, drafts of each chapter were commented on 
by another contributor, with lively and useful discussions of each paper 
among the whole group. 

Liz Fisher’s insistence that ‘there is a need for scholars in . . . plan- 
ning law to take law more seriously’ is powerful,” notwithstanding the 
relentless focus on legal detail in the practitioner-focused literature and 
the strong history and brilliant individuals working in planning law 
scholarship. We would like this book to contribute to stimulating conver- 
sations about planning law, and to create a space for planning law schol- 
arship in all its variety, and for curiosity about law in all its complexity. 


Notes 


I am grateful to Jane Holder and UCL Press’s anonymous reviewer for comments on this 
chapter. Note that we have taken an editorial decision that none of our chapters will thank 
either editors or other contributors — we take the collaboration as read. 

. For current purposes these terms can be used interchangeably. 

. Riles 2005, 973. 

. In a wonderful project, Aitken et al 2008 attribute the dominance of ‘ornithology’ to cam- 
paign groups deeming it to be ‘less subjective’ than other issues, with only incidental reference 
to law. 

. Tomaney and Ferm 2018, 3, again in a wonderful collection. 

. Loughlin 1986, 31. 

. Rubin 1993, 749. 

. Aagaard 2018 discusses the role of legal scholarship in environmental law. 

. For Riles 2005, consistently with science and technology studies, tools have their own agency, 
and ‘changes in seemingly mundane tools can lead to fundamental epistemological shifts’ 
(986), so that examining the tools of law does more than it seems. 

9. Fisher 2018. 

10. Lee et al 2018; Fisher 2018; McAuslan 1980. 

11. Fisher, Lange and Scotford 2018. 

12. Booth 2007, 143. 

13. Also Fisher 2018. 

14. Town and Country Planning Association 2018, 12; Rydin 2011. 

15. Town and Country Planning Association 2018, 23. 
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16. Lord and Tewdwr-Jones 2014, 346. 

17. Ministry of Housing, Communities and Local Government (MHCLG) 2020, 6. 

18. MHCLG 2020, 13; the simplification of the housing crisis is discussed in Lee’s chapter below. 

19. Lord and Tewdwr-Jones 2014, 349. 

20. MHCLG 2020, 10. 

21. Colomb and Raco 2018 review the literature on ethnicity and diversity in planning theory; see 
Beebeejaun 2016 on gender in planning theory and practice. 

22. Fisher 2018. We had not knowingly borrowed our initial title from Liz’s great paper (or indeed 
self-consciously from Dworkin), but it presumably resonated with us for a reason. 
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Z 
English planning law: An outline 


Maria Lee” 


Introduction 


The contributors to this book make good the argument in the previous 
chapter that planning and planning law are at the heart of the great- 
est challenges of our time, that planning raises key conundrums for 
legal scholars, and that planning law scholarship has a lot to offer the 
study of planning. This chapter outlines English planning law (different 
approaches apply in the other countries of the United Kingdom), focus- 
ing on the Local Planning Authority (LPA) and its role in the develop- 
ment of plans and determination of applications for planning permission. 
The aim is to ease progress through the rest of the book (for authors and 
readers), and to provide just a hint of the fascination of planning law. An 
outline of planning law is far from straightforward, however. Perennial 
change, combined with crushing detail, may have inhibited sustained 
scholarship (as discussed in the previous chapter); these factors also 
inhibit successful summary. Invidious as the task might be, it is a neces- 
sary starting point. 

The outline in this chapter begins with the ubiquitous figure of the 
LPA. English planning is part of an extraordinarily complex local gov- 
ernment framework, which has evolved inconsistently. The complexity 
and the contestability of the shape and content of English local govern- 
ment, the generally ‘bewildering picture’,' is flattened by generalising (as 
is probably necessary) about ‘the’ LPA. The democratic credentials and 
broader role of local government are hard to grasp, and inherently tied 
up with their relationship with place and planning. I make no claims to be 
able to unpick the huge constitutional questions associated with English 
local government, but I am intrigued by how rarely they are asked by 
legal scholars. 


I then explore planning (‘development’, ‘land use’, ‘town and coun- 
try’ planning’) as operated by this elusive and yet taken-for-granted LPA, 
starting with the obligation under the much-amended Town and Country 
Planning Act (TCPA) 1990 to seek planning permission for ‘development’. 
This apparently banal regulatory measure has the potential to decide the 
quality and evolution of an area as a place to live, play and work. It is, 
however, partial. An LPA can use its permitting powers to prevent devel- 
opment, or to influence the way that development takes place; but the 
LPA has limited capacity to make development happen. 

Next I turn to plan-making, largely governed by the (also much- 
amended) Planning and Compulsory Purchase Act (PCPA) 2004. The 
plan is in principle the LPA’s vision for its area, with exciting opportuni- 
ties to imagine and begin to construct the prospects for a place. Again, it 
is inherently limited. Implementation is largely in the hands of private- 
sector developers, and the plan plays an uncertain role in applications 
for planning permission. The weaknesses of LPA planning are plain to 
see throughout this book, and it is easy to tell a story of decline. But its 
potential is enormous. 

This chapter then turns to the perennially tricky relationship 
between policy and law, and the role of legal frameworks in the practi- 
cal significance of policy. Planning law is found in multiple dense and 
lengthy pieces of primary and secondary legislation, and subject to volu- 
minous case law. The profound significance of central policy (especially 
the National Planning Policy Framework (NPPF))° and local policy (espe- 
cially the development plan) to planning practice and legal analysis adds 
a deep layer of complication to any analysis. 

And finally, the burden of working with dense and difficult law and 
policy is amplified by what the Raynsford Review (a ‘holistic appraisal 
of the kind of planning system that England will need’, commissioned 
by the Town and Country Planning Association) calls a ‘bewildering 
rate of change’.* Although the legal structure remains recognisable from 
the TCPA 1947, planning has been subject to almost constant reform, 
including sweeping statutory changes to the making and implementa- 
tion of plans, and less high-profile, but equally significant, changes to 
consenting. 

I conclude this chapter with a brief overview of current plans for 
reform. The government seems to have backed away from the ‘radical’ 
reform promised (not for the first time) in Planning for the Future,” a 2020 
White Paper. Planning law may be as difficult to reform as it is to summa- 
rise. Planning law scholarship cannot wait for a period of stability. 
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Local Planning Authorities and local government 


The planning literature generally talks about ‘the’ LPA as if it does not 
matter who does planning: elected or appointed, and by whom; well- 
resourced and autonomous, or scrappy and dependent; with broad pow- 
ers beyond planning, or not. Of course, few doubt that who does planning 
does matter. 

A patchwork of local government provides the framework on which 
both planning and England’s local democracy depend. Planning law 
and its structures and processes both sit in and partially construct local 
government and local democracy. Planning creates moments for demo- 
cratic activity, in decision-making by elected representatives and through 
pervasive legal obligations to consult, as well as opportunities for more 
ambitious public participation. The constant reform of planning law fre- 
quently manifests as, or arises out of (or both), profound institutional 
change to local government. Taking ‘the’ LPA as our agent in discussion of 
planning law is a significant, perhaps necessary, reduction of complexity. 
But it merits a little pulling apart before we proceed. 

The NPPF defines the LPA in England prosaically, as 


the public authority whose duty it is to carry out specific planning 
functions for a particular area. All references to local planning 
authority include the district council, London borough council, 
county council, Broads Authority, National Park Authority, the 
Mayor of London and a development corporation, to the extent 
appropriate to their responsibilities.° 


Local government in England is formed basically of local councils with 
locally elected councillors, and has one of two basic structures — a two- 
tier or a unitary system. The Local Government Act 1972 introduced 
two-tier councils across England (with the exception of London), divid- 
ing responsibilities between district councils (responsible for most plan- 
ning matters) and county councils (responsible for transport, minerals 
and waste planning). Unitary authorities, which include metropolitan 
districts, London boroughs and some city councils,’ were introduced in 
the early 1990s° and do not divide these responsibilities. In a foretaste of 
what follows, the creation of a unitary authority is ‘frequently . . . contin- 
gent on Government policy, or local initiative, at a given time, rather than 
any rationale relating to local economy, geography or identity’.’ 

District, county and unitary authority members (councillors) are 
elected. Turnout for local elections is consistently low — nearly 35 per cent 
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in 2018, varying between local authorities.'° The leader of a local (dis- 
trict, county or unitary) authority is generally chosen by other council 
members, so not directly elected. A number of referenda on the adoption 
of a directly elected mayor by local authorities were held in 2012, and the 
results for all, bar Bristol City Council, were negative." Subsequently, the 
need for a referendum was removed by statute,'* and a small number of 
local authorities have introduced a directly elected mayor. !° 

Parish or town councils operate at a lower level, and can be estab- 
lished under the Local Government and Public Involvement in Health Act 
2007.'* Parish councils do not have statutory duties, and do not cover the 
whole country. Where there is no parish council, a neighbourhood plan- 
ning forum can seek designation from the LPA to take on certain plan- 
ning powers. The forum must be open to individuals who live, work or 
are elected councillors in the neighbourhood area and be composed of at 
least 21 such individuals, and must be established ‘for the express pur- 
pose of promoting or improving the social, economic and environmental 
well-being of an area’. For our purposes, the most significant power of 
parish councils and neighbourhood fora is to develop a ‘neighbourhood 
plan’ under the Localism Act 2011, discussed further below. 

This relatively simple, if ad hoc, picture of local government has 
been much complicated by multiple reforms over decades. At the end of 
the twentieth century, devolution in the UK led to new national authori- 
ties, responsibilities and democratic arrangements in Scotland, Wales 
and Northern Ireland, and a new pan-London system. This left London 
(the subject of Steven Vaughan and Brad Jessup’s and Antonia Layard’s 
chapters below) with a different local democratic, governance and plan- 
ning system from the rest of England. The Greater London Authority 
Act 1999 created the Greater London Authority (GLA), comprised of a 
directly elected London Mayor and a directly elected scrutinising body, 
the London Assembly. The GLA sits above London’s unitary authorities 
(the London boroughs and the City of London). The London Mayor has a 
number of planning responsibilities. The mayor prepares a ‘spatial devel- 
opment strategy’ (the London Plan), which provides the framework for 
London planning.” The boroughs must refer all applications of ‘poten- 
tial strategic significance’ to the Mayor, who can make comments, direct 
refusal, or take the decision as LPA for the application.'® 

Outside London, Regional Spatial Strategies, drawn up by new 
Regional Assemblies under the PCPA 2004, replaced the ‘structure plans’ 
that had been prepared by county councils on strategic issues since the 
1960s. Regional planning had been intended to form part of a broader 
English devolution agenda, which was stalled by the rejection of directly 
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elected Regional Assemblies and city mayors in referenda.” Regional 
planning and Regional Assemblies were abolished on change of govern- 
ment through the Localism Act 2011. 

The rearrangement of English local government has continued 
in a low-key, and anything but systematic, way. The loss of the demo- 
cratic element to regional planning, and the subsequent abolition of 
regional planning, raised unresolved territorial conundrums around the 
relationship between England and the rest of the UK, and left a gap in 
‘more than local’ government and planning. This gap was filled initially 
by non-statutory efforts at coordination and collaboration between local 
authorities, put on a statutory footing by the introduction of ‘combined 
authorities’ (CAs) by the Local Democracy, Economic Development and 
Construction Act 2009. CAs provide for formal statutory joint working 
between local authorities in England (excluding London), generally 
building on pre-existing collaborative arrangements. The Cities and 
Local Government Devolution Act 2016 allowed CAs to adopt a system 
of directly elected mayors (often called Metro-mayors), without the ref- 
erenda that had previously derailed these developments.*° The mayor 
chairs the CA, made up of the leaders of each of the constituent local 
authorities; each member including the chair has one vote, and different 
issues require different levels of agreement. 

The precise powers of CAs vary according to individual ‘deals’ 
struck with central government.” The deal is negotiated between central 
government and the leaders of constituent local authorities in private. 
This establishes central government control at the outset, and there are 
‘questions about how much [CAs] take devolved powers from the top 
rather than “suck up” powers from local authorities’.** The deal has to 
be agreed by all local authorities in the CA, but their lack of involvement 
in the negotiations means that councils (and local people) are presented 
with a package which it may be difficult to reject, and almost impossible 
to influence. The final deal is put in place by an order under the 2009 Act 
(with the exception of powers that are not statutory). Many of the deals 
include the power to create a spatial plan, which must however be agreed 
by the mayor and all members of the CA.” 

Mayoral CAs, with their perceived greater democratic accountabil- 
ity, tend to have greater powers. The ‘strong-leader’ model implied** by 
the preference for mayoral CAs belies, however, their very limited execu- 
tive powers” and their practical dependence on collaboration with many 
other partners at both local and national levels.” The complexity of local 
government means that even the basic question of who speaks for a place 
is not necessarily resolved.” Moreover, central government continues to 
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exercise control, not only through the ‘deal’, but also through discretion- 
ary funding, as discussed below.”® 

The chaotic structure of English local government lacks consistency 
and predictability. There seems to have been limited considered atten- 
tion to what local or sub-national governance, authority and democracy 
should look like.” Instead, we have a historical accumulation of differ- 
ent bits and pieces,*° and various political initiatives for one model or 
another of local economies, communities and democracies, and the dif- 
ferent understandings of society associated with those models. This lack 
of strategic consideration of what local government should be and should 
do intensifies the instability and fragmentation of planning law, as dif- 
ferent political priorities come and go. The way various models of local 
government function will anyway depend on the context.*! As I write 
(January 2022), a long-awaited ‘levelling-up’ White Paper is expected, 
with potential further development;** somebody somewhere may have 
a vision for local government, but so far without broader public debate. 

Local responsibility, and even local democracy, was one of the key 
features of the post-1947 planning regime: ‘the responsibility of the 
local community for managing its own environment is integral to the 
system.” This idea of local community/democratic responsibility goes 
along with discretion. At the same time as democratic accountability con- 
fers legitimacy on the exercise of discretion, discretion provides an ability 
to respond to local needs. Most decisions are taken in principle by local 
elected officials (even if the input of appointed expert officials might be 
determinative**) as well as being subject to some form of participation or 
information and consultation. The exercise of discretion by elected politi- 
cians must comply with legal requirements, for example as to equalities 
or environmental assessment. The legal framework also, as discussed 
below and throughout this volume, provides multiple opportunities for 
central policy and supervision to displace local discretion. 

Compliance with law and policy, as well as the exercise of plan- 
ning judgment, is likely to be a priority for the officers advising members. 
They have professional experience and expertise in both planning and 
related matters such as design or biodiversity. Elected members are not 
bound by professional advice, but disagreement with officers is often a 
source of surprise, and may indicate that fuller reasons are required for a 
decision.*° The difficulty of bringing expert and political decision-making 
together is a pervasive issue across government and administration, and 
far from unique to planning.*° It reflects, however, an important divide in 
the understanding of planning, which might be seen as predominantly 
a technocratic process, or as predominantly democratic. The ways in 
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which planning implements the public interest as defined by experts,” or 
works out democratically what the public interest might be, is one of the 
fascinations of the area. 

As statutory institutions, the powers and role of local authorities can 
be easily amended. Martin Loughlin argues that, ‘once utilised in ways 
which irritate the central state, the powers of local authorities will either 
be severely restricted or altogether removed from local government’.*® 
He wrote these words in the wake of the ideological conflict of the 1980s 
between central and local government, Thatcherism and municipal social- 
ism. In planning specifically, the 1980s led to increased centralisation, but 
combined with elements of deregulation and a more market-led approach;*” 
complex trends that continued through subsequent changes of government. 

Equally importantly, central government exercises considerable 
financial power over local authorities, who have suffered severe funding 
cuts over recent years.*° Government can place limits on local authority 
powers to raise their own funds, and exercises control over grants to local 
authorities. Financial power is routinely used to control local authority 
autonomy,*! and the notoriously complicated nature of local authority 
funding renders this difficult to observe from the outside. Specifically on 
CAs, Mark Sandford argues that there is ‘no prospect of local electoral 
accountability offsetting any inclination by combined authorities to pri- 
oritise upward accountability towards the providers of their funds’, in the 
absence of more meaningful transparency around funding, including the 
sources and destinations of potential funding.‘ 

The discussion in this section begs broader questions about what 
local government should be, and the proper extent of local government 
powers and autonomy. Normative choices about democratic systems 
constitute as well as reflect different communities and different ideas of 
democracy. Mark Sandford, whose work (including for the House of 
Commons Library) is important to this outline, identifies two ‘broad tra- 
ditions of thought’: a division between ‘local government [as] principally 
a delivery vehicle for public services provided according to nationally- 
set legal entitlements’; and ‘local governments as governments, with a 
broader responsibility for the wellbeing of their electorates’.*+ Central 
government seems to regard local authorities largely as ‘an administra- 
tive arm of central government’,*® ‘providers of care rather than active 
custodians of towns and cities’.“° Local authorities, and the individuals 
who constitute them, may contest this through local politics and local 
identity and community building, to different degrees. 

Planning powers and responsibilities are shared in complicated and 
often ad hoc ways between different scales, as discussed in a number of 
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chapters below, but especially those by Maria Lee and Elen Stokes. The 
fundamentally meaningful shift of planning powers away from local 
actors through apparently technical legal change is concerning. It should 
not be thought, however, that local is always and necessarily ‘better’. 
The local can operate to exclude ‘outsiders’ and has incentives to ignore 
broader impacts or consequences for other localities;*” further, values 
imposed by the centre might include critical values around environmen- 
tal protection and equalities. 


Development control and planning permission 


The planning system turns around the statutory prohibition on ‘devel- 
opment’ in the absence of planning permission.** The scope of planning 
regulation, and so the shaping of space, is therefore determined by the 
very broad statutory definition of ‘development’ in section 55(1) TCPA 
1990: ‘the carrying out of building, engineering, mining or other opera- 
tions in, on, over or under land, or the making of any material change in 
the use of any buildings or other land’. Section 55(2) excludes certain 
operations, including (notoriously from an environmental perspective) 
the use of land for agriculture or forestry. Section 55(2)(f) provides 
that changes of use within the same class do not constitute develop- 
ment, so that amending the Town and Country Planning (Use Classes) 
Order 1987* to place activities in the same class takes changes between 
those activities out of the planning system. Section 58 further provides 
that planning permission can be granted by a ‘development order’. The 
General Permitted Development Order (GPDO) 2015 grants permit- 
ted development rights to categories of development, so that individual 
planning permission is not needed.*° In addition to conventional use for 
low-impact developments, these two mechanisms provide the opportu- 
nity to reduce regulation of particular types of development. As discussed 
further in Lee’s chapter below, creating housing has been a government 
priority for some years, and coordinated changes to the Use Classes Order 
and the GPDO allow for the conversion of various categories of property 
(office, retail) to residential without planning permission (although ‘prior 
approval’ of certain limited issues is sometimes still required).°! 

The ease with which the very scope of planning can be restricted is 
striking. Statutory instruments are largely in the hands of government, 
with only limited parliamentary scrutiny,°? and their technical appear- 
ance means that they often receive limited public attention. In addition 
to the deregulatory restriction of the very category of ‘development’, 
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whole areas of development have been transferred for ministerial deci- 
sion under the Planning Act 2008. There seems to be little if any analysis 
or consistency around where the development control system in general, 
or LPA resources in particular, should be focused. 

The grant or refusal of planning permission is also largely governed 
by the TCPA 1990.°*° Applications for development are made to the LPA; 
the application must be publicised, along with information on how to 
respond, and various statutory consultees (such as the Environment 
Agency) must be consulted,°* providing a lay and expert information- 
gathering exercise, as well as an opportunity for public participation. 

Under section 70, the LPA ‘shall have regard to’ the provisions of 
the development plan (the key space for LPAs to set out their vision for 
an area, discussed below) and any other material considerations.” This is 
the centre of the discretionary regulatory approach of English planning. 
Material considerations, discussed in a number of chapters below, is an 
open category, and in law ‘any consideration which relates to the use and 
development of land’ is capable of being a material consideration.*° The 
law draws a ‘clear distinction’ between whether something is material, 
and how much (if any) weight is given to a material consideration; the 
former is a matter of law, the latter a matter of planning judgment for the 
decision-maker.” The Supreme Court in the Heathrow case highlights 
three categories of material consideration: 


First, those clearly (whether expressly or impliedly) identified by 
the statute as considerations to which regard must be had. Second, 
those clearly identified by the statute as considerations to which 
regard must not be had. Third, those to which the decisionmaker 
may have regard if in his judgment and discretion he thinks it right 
to do so.*® 


The court may also identify issues ‘so obviously material’ that a failure to 
have regard to them would be unlawful.°? 

This most basic question of ‘material considerations’ in planning 
highlights not only the significance of discretion, but also the valuing of 
discretion by the courts, alongside judicial oversight of the scope of that 
discretion. The courts recognise and provide space for the democratic 
and political nature of the LPA: although there is a duty ‘to be fair and 
carefully to consider the evidence’, being ‘politically pre-disposed’ on a 
matter is not unlawful. 

The broad section 70 discretion was apparently tightened by the 
introduction of section 38(6) PCPA 2004,°! providing that ‘If regard is to be 
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had to the development plan’, any determination ‘must be made in accord- 
ance with the plan unless material considerations indicate otherwise’. The 
intention of this provision was to prioritise the plan (act in accordance with, 
rather than have regard to), but the House of Lords quickly confirmed that 
any such prioritisation is neither ‘governing’ nor ‘paramount’. The plan is 
the ‘starting point’ for decision-making® — but, given the scope of material 
considerations that may ‘indicate otherwise’, and the continuing obliga- 
tion to have regard to all material considerations, not the end point. 

LPAs can refuse planning permission, or grant planning permission 
subject to ‘such conditions as they think fit’.°* Well-established case law 
constrains this discretion to impose conditions, requiring conditions to 
be imposed for a planning (rather than any other) purpose and to ‘fairly 
and reasonably relate to the permitted development’, as well as to be 
Wednesbury reasonable. 

Whether the uplift in land value from a grant of planning permis- 
sion can or should be shared with LPAs, and the slightly less controversial 
question of whether developers should contribute to the public infra- 
structure needs generated by their development, create major challenges. 
There are two key mechanisms for ‘planning gain’ in English law. Planning 
obligations or planning agreements, provided for by section 106 TCPA 
1990, are negotiated case-by-case between developers and the LPA, to 
provide benefits such as infrastructure or a money payment to the LPA. 
One such case is discussed in detail in Edward Mitchell’s chapter below, 
indicating vividly the complexity of the negotiation and the difficulty of 
scrutiny, both suggestive of an advantage for well-resourced developers.” 
The Community Infrastructure Levy (CIL), which provides for LPA infra- 
structure costs, on a fixed scale, was introduced to avoid the protracted, 
complex and often secretive negotiations over individual section 106 
agreements or obligations.’ The majority of LPAs have not adopted a CIL 
scheme; those that have are predominantly in high land value areas. 
More generally, the National Audit Office has concluded that ‘local 
authorities now rely more on sources of income that are dependent on 
local economic conditions’, exacerbating geographical inequalities.”° 

Central government plays a very significant role in local planning. 
The scalar questions raised by the relationship between central and local 
government are the subject of Lee’s chapter below, while the temporal ele- 
ments are addressed by Stokes. No particular scale is necessarily the ‘best’ 
scale for decision-making;”' but the relative absence of considered debate 
on the English territorial constitution is striking. In addition to, and rein- 
forcing, the policy-making role discussed below, central government plays 
a direct supervisory role in development control. A disappointed applicant 
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(only) has the right to appeal to the Secretary of State on the merits,” for 
a complete rehearing of the case.” The appeal is usually decided by the 
Planning Inspectorate (PINS) acting ‘instead of’ the Secretary of State,” or 
it is occasionally ‘recovered’ to be made personally by the Secretary of State 
(to whom PINS provides a report and recommendations). PINS is an exec- 
utive body of the Department for Levelling Up, Housing and Communities 
(DLUHC), accountable to the Secretary of State, who in turn is accountable 
for its work to Parliament. The Supreme Court in Hopkins Homes describes 
PINS as acting independently, and being ‘in some ways analogous to... 
expert tribunals’. Appeals can take the form of written representations, 
an inquisitorial hearing or a formal inquiry.”° They are subject to statutory 
review before the courts,” not judicial review, although statutory review 
and judicial review are sufficiently similar for current purposes. 

Third parties who object to the grant of planning permission have 
no right of appeal on the merits, and must turn to the more limited poten- 
tial of judicial review. The Secretary of State may also call-in applications 
from the LPA for a ministerial decision (again PINS provides a report and 
recommendations), a process discussed in more detail by Carolyn Abbot 
and by Stokes below.”® Call-in is subject to judicial review only. The sig- 
nificance of judicial review for planning law scholarship is discussed in 
detail in Joanna Bell’s chapter below. 

The NPPF applies a ‘presumption in favour of sustainable devel- 
opment’, discussed further by Margherita Pieraccini below, where she 
explores the more open potential of sustainable development in the 
marine planning environment.”? Whether the notion of sustainability 
really adds much to ‘development’ in the NPPF is questionable, and does 
not mean that all development must be ‘sustainable’ in any ecological 
sense.® The presumption implies swift approval of applications ‘that 
accord with an up-to-date development plan’. Permission is not usually 
granted if it conflicts with an up-to-date plan.*! The question of whether 
a plan is up-to-date is, however, more complicated than it sounds, espe- 
cially for housing, and a very recently adopted plan could be out-of-date. 
In the absence of an up-to-date plan, the ‘tilted balance’ in favour of 
development applies.* These provisions, and the resulting diminution of 
LPA control over development, are discussed by Abbot and by Lee, below. 


Plan-making 


Applications for planning permission are made in the context of the 
development plan. Planners might see plan-making as more creative 
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than the regulatory side of planning, assembling, alongside communi- 
ties, a vision for the future of an area. In the absence of significant pow- 
ers for local authorities to develop land and run services, much of the 
implementation of plans is dependent on private-sector decisions, or at 
least collaboration between local government and private developers. 
The ability to grant and refuse planning permission becomes a key tool 
in achieving a plan. 

The role of the plan in applications for planning permission is dis- 
cussed above; non-statutory local policy (which might also be called a 
local plan) is likely to be a material consideration in planning decisions, 
but the discussion here is of the statutory plan. The process for mak- 
ing a plan is largely governed by the much-amended PCPA 2004.** The 
LPA is explicitly required to have regard to ‘national policies and advice 
contained in guidance issued by the Secretary of State’ when making its 
plan.*° The development plan should be prepared in consultation with 
local communities: the LPA must prepare and comply with a ‘statement 
of community involvement’, setting out its policy on involvement of those 
with an interest in the development of the area.*° 

The development plan is constituted by the adopted development 
plan documents for an area, as well as any neighbourhood plan.*” LPAs 
must prepare a ‘local development scheme’, specifying matters includ- 
ing ‘the local development documents which are to be development 
plan documents’.*® The local development documents must ‘set out the 
authority’s policies . . . relating to the development and use of land in 
their area’, including policies to address the LPA’s strategic priorities. 
The NPPF provides that ‘strategic’ policies should look ahead at least 
15 years and ‘set out an overall strategy for the pattern, scale and design 
quality of places’, and ‘make sufficient provision’ for a number of issues, 
such as housing, infrastructure, community facilities, conservation and 
enhancement of the natural and built environment.” Strategic policies 
should ‘provide for objectively assessed needs for housing and other 
uses’, other than in defined circumstances.” Lee’s chapter below explores 
the highly contentious process of allocating land for housing. 

In addition to these specific policy obligations, the LPA must by stat- 
ute have various issues in mind when making the plan. All powers under 
the relevant Part of the PCPA 2004 must be exercised ‘with the objec- 
tive of contributing to the achievement of sustainable development’.”” 
The local development policies must ‘contribute to the mitigation of, 
and adaptation to, climate change’.** The LPA is required to have regard 
to ‘the resources likely to be available for implementing the propos- 
als in the document’.** The LPA must also comply with various general 
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‘(due) regard’ duties, such as the biodiversity duty,” the equality duty”® 
(on which see Vaughan and Jessup below) and the growth duty.” An 
appraisal of sustainability is mandatory.” 

LPA development plan documents are submitted to the Secretary 
of State for ‘independent examination’ (carried out by PINS).* Any per- 
son can request the opportunity to appear at an open hearing.’ The 
purpose of the examination is to determine whether the plan documents 
satisfy the statutory obligations and whether the plan ‘is sound’.!”! 
Soundness is not defined in the statute, but the NPPF provides more 
detailed criteria, establishing considerable scope for central inter- 
vention and control of this creative space for LPAs. The inspector can 
recommend adoption or non-adoption of the plan or make recommen- 
dations for alteration. The LPA can only adopt a plan if that is the recom- 
mendation of the inspector, or with the modifications recommended by 
the inspector.’ In addition, the Secretary of State has broad powers to 
direct an LPA to modify a local development document if s/he ‘thinks 
that [it] is unsatisfactory’, or to direct withdrawal of a plan prior to its 
adoption.'°* There are also default powers to prepare or revise a devel- 
opment plan document, or issue directions, ‘if the Secretary of State 
thinks that a local planning authority is failing or omitting to do any- 
thing it is necessary for them to do’. 

The neighbourhood plan is a voluntary layer of planning intro- 
duced by the Localism Act 2011. A neighbourhood plan is developed 
by a parish council or neighbourhood forum. It must be developed in 
consultation with the local community and is put to a local referendum 
before adoption by the LPA. It forms part of the development plan for the 
area, taking priority over an LPA’s non-strategic policies, but limited by 
an obligation to be consistent with national policy and strategic policies; 
neighbourhood plans ‘should not promote less development’ than the 
LPA’s strategic policies. Examination in public, before the referendum, 
allows PINS to scrutinise compliance with these requirements. 

The process for adopting local plans is difficult and under- 
resourced, and many LPAs are without an up-to-date plan, diminishing 
its impact in decision-making. The land allocation and other distributive 
issues inherent in creating a plan are politically sensitive. There are also 
many ways in which a plan can ‘fail’ at examination stage, from a failure 
to cooperate with neighbouring authorities’ to a failure to allocate suffi- 
cient land to meet the assessment of housing need. Plans that are success- 
fully adopted may very quickly become out-of-date, again often because 
of central government obligations in respect of housing land. 
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Policy and law 


The role and status of planning policy, and its relationship with plan- 
ning law, is a central conundrum for lawyers. The strong influence of 
policy is a constant refrain in almost every chapter that follows. Policy 
can be made at the local (including development plan) level or central 
(including NPPF) level. The Secretary of State’s policy-making powers 
are ‘derived, expressly or by implication, from the planning Acts which 
give him overall responsibility for oversight of the planning system’.1" 
The case law is tricky and interesting. But perhaps more knotty for law- 
yers is the mismatch between the legal and the practical import of central 
government policy. In law, central government policy is not determina- 
tive; in practice, it is treated ‘as essentially gospel’.''* This practical effect 
is however very much influenced by broader legal frameworks, especially 
for central government supervision of LPAs. 

Policy cannot render an immaterial consideration material in 
law,'® and policy remains subordinate to the legislative language.'* But 
government has enormous discretion around setting policy, and when it 
chooses to can create very powerful incentives or pressures for or against 
particular forms of development. 

The PCPA 2004 requires LPAs to have regard to Secretary of State 
guidance when making plans," but there is no similar explicit require- 
ment when considering applications for planning permission. In both 
cases, relevant policy is clearly a material consideration, and it would be 
unlawful to fail to have regard to it. Provided that it has regard to govern- 
ment guidance when it is material, however, an LPA may lawfully choose 
to give it no weight as a matter of planning judgment (provided that 
would not be irrational in law). 

The ways in which the legal framework provides for central gov- 
ernment oversight of the LPA reinforce central government policy.''° 
To depart from national policy when refusing planning permission (or 
imposing conditions) creates a significant risk of appeal.'’” That appeal is 
a fresh hearing of the merits. There is an expectation that the Secretary 
of State and PINS, acting ‘instead of’ the Secretary of State on appeal,!"® 
will apply central policy, and inspectors certainly see their role as in part 
to ensure the correct application of ministerial policy." The Supreme 
Court has described inspectors as being ‘required to exercise their own 
independent judgment . . . within the framework of national policy as set 
by government’.!”° Failure to apply policy in granting planning permission 
creates the risk of call-in (rarely exercised) by the Secretary of State. Given 
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that objectors to development cannot instigate a merits appeal (only judi- 
cial review), there is a pro-development slant to this legal framework. 

‘Planning by appeal’ reduces the LPA’s ability to plan its area, anda 
desire to avoid appeals understandably makes LPAs and their professional 
officers cautious.” This caution is reinforced by so-called ‘special meas- 
ures’: the Secretary of State can ‘designate’ an LPA that is ‘not performing 
adequately’, so that applications for certain planning permissions can be 
made directly to PINS (on behalf of the Secretary of State).'?? One of the 
criteria for designation is a very particular approach to ‘quality’, assessed 
by reference to successful appeals; if 10 per cent or more of an LPA’s deci- 
sions are overturned on appeal, the LPA is eligible for designation.’ 

Legal frameworks therefore reinforce the strong practical impact of 
central government policy. Legal questions also arise in respect of disa- 
greement about the meaning or impact in any particular case of central 
or local policy. It is a ‘firmly settled’ principle of planning law that the 
application of policy (including the weight of policy pulling in different 
directions) to facts is a matter of planning judgment for the decision- 
maker, subject only to rationality review, but the interpretation of policy 
is a matter of law for the courts.” 

The Supreme Court in Tesco Stores v Dundee City Council empha- 
sises the need for LPAs to proceed on the basis of a ‘proper understand- 
ing’ of (in this case local plan) policy.’’° Rather than a rationality review 
of the LPA interpretation, the court interprets policy itself, ‘objectively 
in accordance with the language used, read as always in its proper 
context’! Courts have expressed their frustration with ‘excessive 
legalism’ related to the interpretation of policy'’’ and the danger of ‘over- 
legalisation of the planning process’. Hopkins Homes, developed in 
Samuel Smith (both concerning the NPPF), limits the scope of Tesco by 
contrasting the ‘relatively specific language’ of the policy at issue in Tesco 
with policies ‘expressed in much broader terms, [which] may not require, 
nor lend themselves to, the same level of legal analysis’. We see some 
deference to the expertise of planners (explicitly PINS), including a pre- 
sumption that inspectors have understood policy correctly.'°° The rela- 
tionship between interpretation and application of the policy might be 
as important as the broad or specific nature of the policy. In Tesco, the 
question of textual interpretation was ‘a logically prior question as to the 
issue to which planning judgment requires to be directed’; in cases like 
Hopkins Homes, ‘Even where there are disputes over interpretation, they 
may well not be determinative of the outcome’. t None of this is easy to 
put into practice. 
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Reform 


Planning has been subject to almost constant reform, piecemeal and 
yet dramatic, virtually since its modern post-war beginnings. In the 
2020 Planning for the Future White Paper, the Prime Minister (using the 
extended metaphor of planning as an old building) promised to ‘tear 
it down and start again’.'** Considerable disquiet about the proposed 
reforms, most influentially among backbench Conservative MPs,!” has 
led to delay and possible retreat on some issues (certainly on the rhet- 
oric). A Planning Bill promised in the 2021 Queen’s Speech may now 
not happen in that form, and a politically influential Secretary of State, 
Michael Gove, has been placed in charge of planning at the renamed 
DLUHC."™ So as we write, the future of planning law is deeply uncertain. 
One of the things we seek to emphasise through this collection, however, 
is that planning law scholarship must be undaunted in the face of peren- 
nial legal change. Even as change opens new avenues for planning law 
scholarship, the issues and structures addressed here and throughout 
this book, and the approaches we take, will continue to speak to legal 
and policy analysis. 

But even as a historical document (and it is not that), the pressures 
behind the White Paper have not gone away, and it highlights the ways in 
which planning might proceed. The most obviously profound proposal in 
the White Paper is a move from the discretionary consideration of plan- 
ning applications by LPAs, described above, to a zoning system (although 
that word is never used), under which local plans would place land into 
three sparsely explained categories: growth areas ‘suitable for substan- 
tial development’; renewal areas ‘suitable for some development’; and 
protected areas.'** Only in protected areas would planning permission 
be required, as a result of the particular environmental and/or cultural 
characteristics. This raises all sorts of questions, not least about the vari- 
ety and complexity of zoning around the world,'*° by contrast with the 
presumed self-evidence and simplicity of the discussion in the White 
Paper. Further, the loss of the discretion and public participation at 
the permitting stage would be difficult (at best) to replace during plan- 
making, especially alongside the tight deadlines proposed in the White 
Paper. These zoning proposals prompted considerable public controversy 
and the Government seems to have backed away from them in particular. 

The White Paper contains many other proposals.'*’” Just to take two, 
first, itis proposed that planning ‘should be based on data, not documents’ 
and that ‘Local Plans should be visual and map-based, standardised, 
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based on the latest digital technology, and supported by a new template’. 
This is presented in the White Paper as a simple technical improvement 
to planning." Such a turn to technology is always political, however, 
and digitisation has the potential to change planning in ways that are 
yet to be explored.!” Placing a digitised map at the centre of a plan may 
for example reduce the role of context and contestation, and shift power 
towards those responsible for and best able to engage with the neces- 
sary technology. The White Paper’s enthusiasm for the industry sector 
referred to as ‘PropTech’ may hint at further marketisation, if not deregu- 
lation, of planning. A second proposal is in the White Paper’s promise 
of a ‘fast-track for beauty’, through various procedural and institutional 
reforms.'*° The relationship between ‘beauty’ and broader questions of 
design is unclear.“ Nor is ‘beauty’ a simple matter, and at the (local?) 
implementation level is likely to require complex processes for (suffi- 
cient) consensus and implementation. 

Given the possible retreat from a stand-alone Planning Bill, we 
should remember that major reform of the planning system commonly 
occurs without legislative drama, or indeed any legislation at all, includ- 
ing through apparently small, technical changes. We should also note the 
potential for the easier implementation of changes to approaches for- 
merly protected by EU law, such as certain rights to participate, or strict 
habitats protection in some areas. 


Conclusion 


Any outline sacrifices complexity and an assessment of how things might 
be otherwise, and that risk is particularly great in respect of planning, 
where detail can be decisive. The flawed outline above necessarily under- 
plays the complexity and crucial detail of planning law, which is however 
confronted throughout this volume. 

The density and extent of the legal and policy materials mean that 
representing or drawing conclusions about ‘planning law’ as a single 
thing is probably impossible. We might ask whether there is such ‘a’ thing 
as ‘planning law’, and even the depiction of LPA planning as central inevi- 
tably glosses over the complexity of the allocation of authority or power 
in planning. Perhaps LPA planning is subject to such a range of variations 
and exceptions that it is more residual than core. The LPA system some- 
times applies in a distinctive way, for example using the planning per- 
mission system to implement the statutory protection of certain interests 
such as landscape (discussed in the chapters below by Chiara Armeni and 
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by Lee), registered parks and gardens (Abbot), ‘heritage’ (Vaughan and 
Jessup), and compulsory purchase (Kim Bouwer and Rachel Gimson). 
A number of planning regimes apply completely beyond the LPA system. 
Marine planning is separate from the TCPA system, which applies only to 
land, as is the system of development consent orders for ‘nationally sig- 
nificant infrastructure projects’ under the Planning Act 2008, discussed 
respectively in Pieraccini’s and Armeni’s chapters. Law relating to the 
‘highway’, separate from planning, but around which planning happens, 
is discussed in Layard’s chapter. The LPA can partially ‘escape’ the con- 
fines of planning regulation by using its land assembly powers to stimu- 
late (private sector) property (re-)development.'** Other special regimes 
have been set up over the years, in an effort to stimulate economic devel- 
opment through various (mainly fiscal) measures, sometimes including 
bespoke planning regimes. Development corporations, for example, are 
designed for the regeneration of whole areas, and as well as having pow- 
ers to buy and develop land have planning powers, side-stepping the LPA. 
The nineteenth-century approach of making land use decisions by stat- 
ute is now rare, but remarkably persistent. 

The hope is that this chapter has provided a glance at the mean- 
ingfulness of planning law, to be pursued in later chapters. If the density 
and detail of planning law are off-putting for legal scholars, the uneven 
impact of complexity on those using the system is raised throughout this 
volume, most explicitly in Abbot’s chapter. Developers large and small 
will have different relationships with legal complexity, in turn different 
from LPAs (see also Mitchell below), and from the publics and public 
interest groups whose locality is the subject of planning law. We should 
also recall the ‘open hostility from the political elite’ towards planning 
over decades,'“* and consider the effect this might have on the develop- 
ment (and indeed stability) of the law. 
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Part Il 
Place shaping, place framing 
Carolyn Abbot and Maria Lee 


Planning is ‘concerned with everything that makes a successful place”! in 
a physical and a social sense. The purpose of this part is to shine a light 
on the scope and variety of planning as a scholarly activity, from Steven 
Vaughan and Brad Jessup’s account of the role of planning law in con- 
tributing to the production and sustaining of queer spaces, to Antonia 
Layard’s analysis of highways as a resource, to Margherita Pieraccini’s 
assessment of the potential for an ecosystem approach to be integrated 
into marine spatial planning. Given our sense that legal scholars contrib- 
ute less than they might to our understanding and appreciation of plan- 
ning, this volume seeks to highlight the very broad potential of planning 
law scholarship, rather than pinning the contributors down to a particu- 
lar approach to, or aspect of, planning law. Our contributors to Part 2 put 
this into practice beautifully. 

The three contributions in this part reveal multiple ways in which 
planning law can contribute to shaping and framing our understand- 
ing of place. They take us beyond the traditional legal focus on devel- 
opment consent, and highlight the multitude of tools and approaches 
used in planning law, from heritage listing, to compulsory purchase, to 
the designation of low-traffic neighbourhoods. They also highlight the 
significance of our understandings of place. A highway is more than a 
right of passage, an LGBTQ+ venue is more than bricks and mortar. Both 
Layard’s and Vaughan and Jessup’s chapters highlight the contestation 
and disagreement over what particular places are, and who they are for. 
And whilst the progressive and ambitious intellectual underpinnings of 
sustainable development are all but forgotten in the drive for ‘develop- 
ment’ on land, Pieraccini opens up the potential for fresh ambition in the 
context of marine planning. 


Note 


1. Town and Country Planning Association 2018, 12. 


Reference 


Town and Country Planning Association (2018). Planning 2020: Raynsford Review of Planning in 
England. 
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Backstreet’s back alright: London’s 
LGBT+ nightlife spaces and a queering 
of planning law and planning 
practices 


Steven Vaughan and Brad Jessup” 


Introduction 


Across the period 1986 to 2016, over 200 individual LGBT+ nightlife 
spaces (bars, pubs, nightclubs etc) operated in London. That number 
has varied over time. London LGBT+ nightlife spaces enjoyed a steady 
increase in number from 1986 to 2001, a slight drop from 2001 to 2006, 
and then recent and significant intensification in closures.' From 2006 
to 2017, the number of London LGBT+ nightlife spaces plummeted 
from 121 to 51. This drop is much greater than that for nightlife spaces 
more generally.” These types of LGBT + nightlife spaces — typically out of 
view, generally architecturally modest, and often obscured to the wider 
public — have long been valued by queers. For many, they have deep 
meaning related to their identities: as places of coming out; of finding 
communities; of being safe. The construction of space by queers and 
the value of queer space to queer people has been the subject of much 
research in geography, sociology and history.’ Yet, the role of planning 
law in the production, maintenance and protection of queer spaces 
remains underexplored. This chapter seeks to partly fill that gap. 

In what follows, we analyse the legal and political happenings of 
three London LGBT+ night-time spaces. The first, The Royal Vauxhall 
Tavern, is a queer pub in Vauxhall. Supporters have generated what they 
label as a ‘quadruple lock’ against redevelopment, including Grade II list- 
ing and the designation of the space as an Asset of Community Value. 
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The second, Backstreet, is a small fetish (leather and rubber) club. 
Located in London’s East End, it was ‘saved’ by Tower Hamlets 
Development Committee from redevelopment. The third, XXL, a men- 
only, 2,000 capacity bear* club near London Bridge, closed in September 
2019 because of a £2.5bn development scheme.’ 

We argue that the ways in which these spaces have intersected 
with planning law demonstrate the heteronormativity of planning laws 
and an ignorance of the connection between place and sexualities, even 
when LGBT + people are identified (by developers, planners and others) 
as being present in those places. We are curious as to what might become 
of planning law if it were informed by queer legal theory. This includes 
the idea that the law should be less binarised and especially inclusive of 
alternative ways of living and experiencing; and ideas of how the law 
should disrupt dominant power and cultural relations and give agency 
and recognition to the particular marginalities of LGBTQIA+ people on 
their own terms.° This kind of analysis adds to the already critical view 
of planning law as being driven by individualistic and what some might 
frame as neoliberal perspectives,’ an antithesis of a queer approach. 

This chapter asks a series of questions about planning practices and 
offers thoughts on possible ways forward, especially precipitated by legal 
change. Our energising premise is that planning law and practices should 
recognise queer spaces and consider queerness as deserving of protec- 
tion in relation to space and location. What we will see is that the archi- 
tecture of planning law creates a structure and opportunities for both 
possibilities and non-possibilities for negotiating and protecting queer 
spaces. Those spaces are physical instantiations of a history which has 
too often been rendered invisible through homophobia or an antagonism 
to queerness. 

Our chapter unfolds in five parts. We begin with our methodol- 
ogy and then turn to a snapshot of the various planning law regimes 
that are relevant to the spaces we discuss. After setting out the ambits 
of existing research on queer spaces, we offer a set of narratives about 
our three case studies and how they have intersected with planning law. 
We conclude with what we see as useful ways forward for LGBTQIA+ 
people in, and a queering of, planning law. Here, we suggest that there 
are various ways in which planning can be better attentive to queer cul- 
ture, needs, histories and theory through the ways in which queer spaces 
are produced, maintained and protected through planning law. Law is of 
especial importance. It is through law that development and destruction 
occur, observable to communities of interest. We hope with this work 
to make contributions to the material practices of planning as well as 
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to queer theory. And so we suggest, for example, that the law might be 
better reflective of the lived history of heritage rather than the material 
embodiment of heritage. 


Methodology 


We use three ‘different but related’ case studies in this chapter to look 
for similarities and differences within and between specific instances 
in which queer spaces in London have engaged with planning law.® 
The three sites were chosen for our project because: they are subject to 
the same planning regimes and policy architectures (all three being in 
London); they each intersected with planning law in (differing) signifi- 
cant ways in 2019; the outcome in each case is different (one space lost, 
one ‘saved’, one still fighting); and even though they are generally viewed 
as spaces for gay men, they do represent some variety in queer nightlife 
spaces (a queer pub, a fetish bar and a bear club). 

Case studies are used to develop as full as possible an understand- 
ing of the happening under review; to examine that happening ‘in its 
natural setting, recognizing its complexity and its context’.’ Indeed, con- 
text is said to be one of the key elements separating the use of case stud- 
ies from other similarly thick, detailed, qualitative work.'° As such, case 
studies are thought to be particularly useful in responding to how? and 
why? questions (here, for example, how does planning law recognise the 
relationship between place, community and sexuality?; and why might 
planners not be able to fully value that relationship?).'' We have chosen 
this approach for our project because case studies are, and our approach 
to the material is, part analytical/doctrinal and part narrative,’ this 
tack suiting one of our aims which is to make more public, and to a more 
diverse set of audiences, the stories of queer spaces. 

We are open about the simple facts that our data set is small (n=3), 
our geographic focus is limited (to London),'* we are interested primar- 
ily in a snapshot in time (what happened in 2019), we have preferenced 
the urban over the rural, '* and that while to some extent different in their 
form and function, our queer spaces are each nightlife venues and each 
(primarily; one exclusively) spaces for gay men. While some reflexivity 
is required about stepping unthoughtfully into generalisations from one 
or a handful of case studies,'° there is nothing necessarily problematic 
about the use of case studies to offer thoughts about broader topics,’° 
especially if such broader sense-making is done sensitively (which we 
aim to do).!” 
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Like many other case studies, we draw on a range of disparate 
documentary materials and sources in what follows.'® For each queer 
space we examine, we have looked at the relevant planning regimes, 
documents on local authority and the Greater London Authority (GLA) 
websites (including planning decisions, minutes of committee meetings, 
consultations and consultation responses, policy documents, and so on), 
articles on those spaces in the mainstream and queer media, comments 
and items on community and activist group web pages, and chat rooms 
and other online discussion fora (Twitter, Facebook, etc). This documen- 
tary digging and reflection for the purpose of storytelling and doctrinal 
analysis, engaging with hundreds of planning-related documents, took 
place between August 2019 and August 2021. 


The relevant legal space 


Our cases touch upon a diversity of dynamic planning regimes (and asso- 
ciated policies) which have become layered over time. These are: regimes 
which shape plan-making at local, regional and national levels; regimes 
which direct and shape planning permission; regimes which allow plan- 
ning authorities to bargain certain benefits from developers by way of 
obligations linked to the grant of planning permission (known as section 
106 agreements); regimes which are designed to protect certain places 
and areas from (re)development (through heritage listings, ‘local list- 
ings’ and Conservation Area designations); regimes which give groups 
a first refusal to buy certain types of spaces on their proposed sale (so- 
called ‘assets of community value’); regimes which are intended to keep 
a check on spaces changing their current use to future different uses; and 
regimes which set out what those categories of use are and how they can 
be assessed.” Legal regimes on the compulsory purchase of land by the 
state are also relevant, although did not arise in our three case studies.” 

There is then the Equality Act 2010 and its public sector equality 
duty, which says that public bodies (such as planning authorities) must 
give due regard to eliminating unlawful discrimination, to advancing 
equality of opportunity, and to encouraging good relations; all in the con- 
text of a list of ‘protected characteristics’ (including sexual orientation).”* 
This positive duty is a marked departure from section 28 of the Local 
Government Act 1988, which stipulated (until its repeal in 2003) that 
local governments must abstain from ‘intentionally promoting homo- 
sexuality’.2° Because each of our three case studies is located in London, 
the GLA, led by the Mayor of London, is also relevant. Established in 
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2000,” the GLA is neither a devolved body, like the Welsh Government, 
nor a conventional local authority, but something in-between.” While 
most planning matters are for Greater London’s 35 individual planning 
authorities (local councils and boroughs),”° the Mayor has step-in rights 
and must be sent applications of ‘potential strategic importance’ for con- 
sideration.” These include developments with more than 150 houses, 
flats, or houses and flats and buildings more than 30 metres high outside 
the City.” The effect of the GLA’s planning responsibility is to add a fur- 
ther scalar dimension to planning,” discussed in more detail by Maria 
Lee in this volume, and also has generated additional planning policy 
that overlays the local and sometimes challenges national plans. 


Queer spaces and their demise 


Alan Collins writes of four stages of change in queer spaces, starting with 
the initial presence of a single gay bar and then, in the second stage, a 
greater mass of LGBT +-friendly services.” In the fourth stage, we see a 
shift ‘from celebrated gayborhood [the third stage] to lucrative invest- 
ment opportunity’.*! This fourth stage, in which our case studies are situ- 
ated, brings with it the influx of affluence to a space which often forces 
out its prior residents and communities, said to be part of ‘neoliberal 
strategies of urban governance’.** With physical changes to queer spaces 
also come the potential for changes in identity and values. As Olimpia 
Burchiellaro puts it, ‘Gentrification rendered (un) intelligible those queer 
and working-class ways of being which challenge the spatio-temporal 
logics of capitalist normativity, unveiling the “straightening” effects of 
inclusion within a process of capital accumulation’.** In this way, others 
have argued that difference can be included (via planning law) only to 
the extent that a sanitised and straight-sanctioned version of queerness 
is acceptable,** and where planning law straightens out the ‘wonkiness’ 
and unacceptability of the queer.*° As Samuel Douek puts it, ‘not only 
does the city observe a transition of physical amenity from democratic to 
commodified, but the notion of queer identity moves towards conformist 
respectability’.°° We come back to this below. 

Turning now to London and its queer nightlife spaces, our focus 
shifts to two seminal studies undertaken by Ben Campkin and Lo Marshall 
which chart the period from 1986 to 2017 (noted in our Introduction).*’ 
When Campkin and Marshall explored why London LGBT+ venues had 
closed (down in number from 121 to 51 between 2006 and 2017), the 
most common reason was redevelopment.** A significant number had 
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been forced to close because of large-scale infrastructure projects in 
London (including Crossrail and the Channel Tunnel Link).*° Few, a mere 
5 per cent, closed because of financial problems.*° Similar closures of 
queer spaces, and for the same reasons, have been seen in North America“! 
and Australia.*? Campkin and Marshall also conducted a survey with 239 
members of the queer community about their experiences of and views 
on nightlife spaces. That survey showed high levels of anxiety around the 
LGBT+ nightlife closures and a desire for ‘safe spaces’, ‘havens’ and ‘sub- 
stitute homes’;*? places ‘in which diverse gender identities and sexualities 
are affirmed, accepted and respected’.** In more recent work, Campkin 
and Marshall have argued that ‘real estate-led global city competitiveness 
is affecting our capacity to secure the heritage of queer publics, and for 
them to keep a foothold in the spaces they have historically occupied’.*° 
We would agree, with one slight gloss; namely that it is a combination 
of ‘real estate-led global city competitiveness’ and also the framing and 
practices of our current planning law regimes that is affecting our capac- 
ity. With that in mind, we now turn to our case studies. 


Case study 1 - The Royal Vauxhall Tavern 


The Royal Vauxhall Tavern (RVT) (372 Kennington Lane) was built in 
1863 at Spring Gardens on land which was originally part of the Vauxhall 
Pleasure Gardens (a space for public and alternative entertainments 
thought to have been used since the 1660s). From the later parts of 
the nineteenth century, the RVT was recognised as a drag and cabaret 
venue.*© The RVT became known as an LGBT+ space from at least the 
1960s.*” While much of the surrounding area in Vauxhall was redevel- 
oped in the 1970s and 1980s, the RVT managed to escape demolition.*® 
The pub has been, and continues to be, the home for many famous drag 
artists (including Lily Savage) and has been a welcoming space for many 
(including, it is said, Diana, Princess of Wales, who went there dressed 
in men’s clothes, accompanied by Freddy Mercury and Kenny Everett).*” 
It has also been an important site for LGBT+ activism and campaigning, 
and avowedly queer in recent years.°° 

James Lindsay took over the RVT in 2005. The business, Vauxhall 
Tavern London Limited, was restructured in both 2014 and 2019, with the 
freehold property sold, in 2014, by Lindsay to Austrian property developer 
Immovate.*' A 20-year lease renewal was signed between Lindsay and 
Immovate in October 2018. The sale to Immovate prompted the creation 
of the RVT Future campaign, ‘made up of Tavern performers, promoters 
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and regulars . . . fighting to secure the future of the Royal Vauxhall Tavern 
as an LGBTQ pub and queer performance space’.*’ What happened over the 
following five years is striking, making the RVT both an outlier as regards 
queer spaces and a fascinating case study choice. Work by RVT Future 
campaigners led to what they term a ‘quadruple lock’ to protect the RVT. 
First, RVT Future, as a community interest company, and considered to 
have a ‘local connection’ to the venue, succeeded in having the property 
designated by Lambeth Council under the Localism Act 2011 as an ‘Asset 
of Community Value’ in October 2014 (and redesignated for another five 
years in October 2019). As a consequence of this designation, the RVT has 
a ‘Community Right to Bid’ should the property be put up for sale (includ- 
ing a statutory six-month period for community fund-raising). Lambeth 
Council keeps a document listing each of its community assets of value.” 
It says about the RVT that is it home to ‘A range of community activities 
including performance arts, cabaret, musical and burlesque’.°°? Nothing is 
said here about the RVT being a queer space. In June 2018, RVT Future set 
up and registered the Vauxhall Tavern Community Benefit Society Limited 
with the Financial Conduct Authority. This would be the vehicle used for 
any community buy-out of the RVT and was made possible as part of a fund- 
raising campaign which saw over 800 RVT supporters donate £31,331, far 
below the anticipated sale price of the building of over £2,500,000. 

As the second part of the ‘quadruple lock’, RVT Future had an 
idea that they described as ‘more ambitious’: to get the RVT heritage- 
protected under English planning law.°° Here, the relevant policy seeks 
to protect ‘heritage assets’ (broadly defined in the National Planning 
Policy Framework (NPPF) and given further substance via a set of Good 
Practice Advice Notes and other planning practice guidance), with the 
Planning (Listed Buildings and Conservation Areas) Act 1990 (the LBCA 
Act 1990) the main piece of legislation. Under section 1 of the LBCA Act 
1990, the relevant Secretary of State is required to compile a list of ‘build- 
ings of special architectural or historic interest’. The criteria for ‘special 
interest’ are found primarily in a guidance document published by the 
Department for Digital, Culture, Media and Sport, titled ‘Principles of 
Selection for Listing Buildings’. An enhanced consent process exists for 
alterations to or the demolition of any buildings so listed (section 8 LBCA 
Act 1990). Interestingly, anyone can apply for any building to be included 
on the National Heritage List for England, which is managed and main- 
tained by Historic England (formerly known as English Heritage). 
Historic England advises the Secretary of State on listing and solicits 
nominations for listing direct from any community member or group, 
unfiltered by local planning authorities (LPAs). 
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In January 2015, RVT Future submitted a listing application to 
English Heritage. A ‘lukewarm interim report’ was received.” Concerned 
that the listing application might not be successful, a revised application 
was submitted on 8 June 2015 (double the length of the first applica- 
tion), including letters of support from ‘eminent types’, including artists, 
Sir Ian McKellen, three MPs and local vicars. A month later, in July 2015, 
Immovate published an open letter regarding the RVT and the listing pro- 
cess, suggesting that the RVT would likely close if listed (due to increased 
insurance and other costs) and that any such closure would be the fault 
of RVT Future.” A Grade II listing decision was nevertheless taken in 
September 2015, ‘making the Royal Vauxhall Tavern the first ever British 
building listed for its importance to LGBTQ heritage’. The listing appli- 
cation was made possible primarily because of the efforts of Ben Walters 
(also known as Dr Duckie, after a popular weekly RVT event). Walters’ list- 
ing applications put forward a compelling case for the diversity of events 
taking place at the RVT and the importance of those events to a wide range 
of queer communities, rather than, as is typical in applications for heritage 
listing, an exclusive focus on the architectural interest of the building. 

The Historic England listing entry for the RVT says this about the 
pub’s ‘historic interest’: 


the building has historic and cultural significance as one of the best 
known and longstanding LGB&T venues in the capital, a role it has 
played particularly in the second half of the C20. It has become an 
enduring symbol of the confidence of the gay community in London 
for which it possesses strong historic interest above many other 
similar venues nationally. 


In the Mayor of London’s ‘A-Z of Planning and Culture’, published in 
October 2015, it is said that the listing of the RVT ‘raises interesting ques- 
tions about what cultural value means, and to whom, and how we protect 
informal assets that have acquired heritage value over time’.® The RVT was 
the first building to be listed because of its queer heritage; because a queer 
community of longevity and geographic plurality could be attached to the 
place embodied by the RVT.® This is both unusual and significant. As Gail 
Dubrow and others remind us, speaking about queer spaces in the USA, 
‘The few landmarks of queer heritage that made their way onto landmark 
registers did so for incidental reasons, such as their architectural signifi- 
cance’. This is a similar experience in the UK, which we highlight below. 
As the third aspect of the ‘quadruple lock’, the Vauxhall Conservation 
Area has been expanded to include the RVT.™ Section 69 of the LBCA Act 
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1990 requires local authorities to identify ‘areas of special architectural 
or historic interest the character and appearance of which it is desirable to 
preserve or enhance’ and to then designate those spaces as Conservation 
Areas. Once so designated, Conservation Areas are subject to enhanced 
planning controls (including on demolition requests, extensions and cer- 
tain alterations).°° In its Conservation Area Statement, Lambeth Council 
states that the RVT ‘has become a recognised lesbian, gay, bisexual and 
transgender (LGBT) venue and a flagship for the gay community’ and 
that ‘Its presence, along with the availability of inexpensive premises 
locally has allowed LGBT bars and clubs to flourish’. 

Finally, and as the fourth aspect of the ‘quadruple lock’, RVT Future 
had the pub designated as mixed use sui generis (a mix of pub, night- 
club and cabaret/performance space) via a planning application for a 
Certificate of Lawful Development (Existing) to Lambeth Council which 
was granted in January 2017.°’ As co-chair of RVT Future Rob Holley 
frames it, this mixed use designation ‘means the Tavern’s use must be bal- 
anced between these activities, and a new buyer couldn’t parachute in a 
chain franchise or convert the top floors into private residential’. This is 
not quite right, as applications for change of use would be possible, albeit 
any such application would be reviewed against Lambeth’s Local Plan. 

Before we turn to our second case study, it is worth saying a lit- 
tle more about the people behind RVT Future. The eight-strong group 
includes, in addition to Dr Duckie, Amy Lamé and Richard Heaton. Their 
bios are framed on the RVT Future website by reference to their connec- 
tion with the RVT. What is not explained on the RVT Future website is 
the positions of influence that they hold. Lamé is the Mayor of London’s 
‘Night Czar’, appointed in 2016 to champion London’s nightlife both 
in the UK and internationally, and Heaton is Sir Richard Heaton, the 
Permanent Secretary to the Ministry of Justice between 2015 and 2020 
and now Warden of Robinson College Cambridge. RVT Future has both 
substantial political clout and significant legal expertise in its leadership, 
resonating with Carolyn Abbot’s discussion of expertise in this volume. 

Despite the ‘quadruple lock’, RVT Future is clear with its supporters 
that the RVT is not ‘saved’. The pub was put up for sale in July 2021. 


Case study 2 - Backstreet 
Backstreet opened in 1985 and is London’s ‘longest running leather bar’. 


A few steps from Mile End Tube station in the east of London, the bar 
operates a strict dress code (rubber, leather, ‘executive’/suits, and so on, 
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depending on the fetish night). As Claire Colum notes, the East End of 
London has traditionally been home to activities not welcomed inside the 
city walls.” One of the poorest parts of London, the East End had been able 
to resist gentrification until the early 2010s.” On 13 April 2016, Galliard 
Homes submitted a planning application to Tower Hamlets Council seeking 
approval to demolish the existing site and to build a 12-storey tower com- 
prising residential units, some commercial space and a nightclub. As part 
of the application, Stephen Levrant Heritage Architecture Ltd authored 
a ‘Heritage Statement, Townscape and Visual Impact Assessment’ dated 
March 2017. Backstreet is not mentioned in this assessment. 

The decision-maker, the Tower Hamlets Strategic Development 
Committee, met on 16 February 2017. From that meeting, we learn that 
Galliard Homes had agreed to a ‘relocation strategy’ for Backstreet plus 
up to £10,000 of relocation costs as part of a section 106 agreement 
linked to the development application. This is some change in tune, given 
Backstreet was initially told the bar would have 12 months to vacate the 
site if the planning permission was granted. Despite support from the 
Planning Officer, the Tower Hamlets Strategic Development Committee 
did not approve the April 2016 application by Galliard Homes. The 
Committee minutes detail various reasons for the lack of approval, pri- 
marily linked to the ‘height and bulk’ of the proposal. Backstreet was also 
a consideration, but a minor one. Interestingly, ‘the Committee asked 
questions about the loss of the club and why this was considered accepta- 
ble. [Planning] Officers felt that it could invite a conflict with the residen- 
tial use in terms of the amenity impact.’ This is not surprising, David Bell 
and Jon Binni having noted that ‘as areas become more “respectable”, 
so gay commercial spaces are forced out’.’”? We come back to this below. 

Following the February 2017 refusal, Galliard Homes revised its 
application, and the documents came back to the same Committee. More 
is said this time round about Backstreet. As part of site notices and letters 
sent to locals about the application, we are told that ‘A number of repre- 
sentations received attest to the fact that it [Backstreet] is an important 
and renowned LGBT venue, both within London and further afield’.”* In 
his report for the Committee meeting on 25 April 2017, Case Officer Brett 
McAllister sets out that:”* 


The existing nightclub serving a particular part of the gay com- 
munity can be considered to be of some public value, given that 
sexual orientation is a protected characteristic under the Equalities 
Act 2010, and it could be held to be [a] local community facility in 
policy terms. However, for the reasons set out within the report, the 
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harm resulting from the loss of this facility, to allow for the provi- 
sion of housing and commercial space in a sustainable location, is 
justified in planning terms. 


In his report, the Case Officer also noted Policy 3.1 of the London Plan 
which set out that development ‘should protect and enhance facilities 
and services that meet the needs of particular groups and communities’.”° 
Despite concluding that Backstreet contributed ‘community infrastruc- 
ture’ and serviced a local and translocal queer community,” the Case 
Officer recommended that the planning application be approved (given 
the high residential quality of the proposal, the feeling that the proposal 
would ‘relate well’ with the local area, and that any amenity or herit- 
age impacts would be minor/acceptable). For eight different reasons 
(one of which was the loss of Backstreet), the Tower Hamlets Strategic 
Development Committee refused the revised application.” 

Skip forward four months and a (re)revised application from 
Galliard Homes comes back to the Committee. This (re)revised applica- 
tion includes a proposed nightclub in the basement of the space, with the 
offer of a planning obligation via a section 106 agreement to provide ‘first 
refusal’ on that nightclub to the Backstreet owner.’® The Backstreet own- 
ers were said to be content with this way forward. No other aspects of the 
application had changed (on height, bulk, density, massing, air quality 
impacts, etc). The Committee refused the (re)revised application. In a 
20 November 2017 letter, the Mayor of London set out that he did not 
see any need to ‘take over’ the application for his own determination.” 
In a GLA planning report accompanying the Mayor of London’s letter,*° 
reference was made to the offer in the (re)revised application to give 
Backstreet first refusal on the basement nightclub: ‘The proposed revi- 
sions are strongly supported in line with London Plan Policy 4.6 and the 
Culture and Night Time Economy Supplementary Planning Guidance, 
and should be secured as part of any future planning permission.’ This 
report also notes the ‘long standing’ presence of Backstreet, ‘a well- 
established and unique community facility at a time when such venues 
are coming increasingly under threat’.*' 

An appeal against a further decision in December 2017 by Tower 
Hamlets to refuse the development was lodged on 13 June 2008, under 
section 78 of the Town and Country Planning Act 1990 and requesting a 
planning inquiry.” In her Appeal Decision of 9 August 2019, rejecting the 
appeal, Planning Inspector Julia Gregory made some interesting observa- 
tions about Backstreet. One was that, because Backstreet served ‘a national 
and even international clientele’, it did not fall within the Tower Hamlets 
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provisions that spoke to the need to protect the ‘local community’. Like 
the Development Committee, Inspector Gregory was also concerned 
about possible future conflict between the future owners of the develop- 
ment’s apartments and the users of Backstreet should the development be 
permitted.** She came to the view that ‘much of the charm of the club may 
be hard to replicate’ and felt ‘the future of the club is at this time in sig- 
nificant peril’.°° How Inspector Gregory went on to frame the ‘Conclusions’ 
in the appeal is also worth exploring. She stated that ‘all the benefits [of 
the proposed development] would be at the expense of the character and 
appearance of the area more generally, and the tall building would be con- 
trary to the scale of buildings envisaged in the development plan for this 
location’. Backstreet, and its future, is only relevant in the Conclusions in 
the penultimate paragraph: ‘Furthermore, I am not satisfied that the future 
of the club is protected.’*° We come back to this ‘Furthermore’ below. 

On 16 August 2019, the Guardian published a piece titled ‘London 
Council Saves Gay Fetish Club from Redevelopment’.*’ Even allowing for 
some journalistic licence, the way in which the Guardian framed what 
happened with the space at 562 Mile End Road is striking. One would be 
forgiven, reading this piece, for thinking that Backstreet’s presence (and 
its possible futures) was the only reason for why planning permission was 
refused and why the planning appeal failed. The Deputy Mayor of Tower 
Hamlets, Councillor Rachel Blake, is quoted in the Guardian as saying 
that Backstreet is ‘an important community asset’. As such, the Council 
was ‘going the extra mile . . . to protect safe spaces for our diverse com- 
munity. It is the last true gay fetish club, and diversity matters to us,’ she 
said. ‘This kind of venue really matters to us, it matters to Tower Hamlets 
and to the whole of London. It is very important to have safe spaces for 
the whole community.” 

The sincerity of these words is not doubted. However, what the 
above wider narrative makes clear is that Backstreet was one of a num- 
ber of reasons why planning permission was refused by the Council and, 
notwithstanding the presence of the Equality Act or planning policy 
about the importance of community facilities or a campaign led by the 
Breeches and Leather Uniform Fanclub (BLUF), the queer community at 
issue and their connection to place was at best a minor consideration for 
the Planning Inspector in the denied planning appeal. 


Case study 3 - XXL 


Twenty years ago, and borne out of boredom with London’s gay scene, 
which was especially centred around Soho and the West End, Mark Ames 
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created XXL, a club night dedicated to bears. By 2002, XXL had a perma- 
nent home in The Arches, close to London Bridge, and began to spread 
to club nights in other parts of the UK and the USA, and then to develop 
a large number of associated Pride events. XXL is one of the world’s most 
recognisable bear movements, with ‘over 100,000 members around the 
world’.®? As part of an expansion, XXL moved to Pulse Nightclub in 2012, 
where it hosted nights catering to 2,000 bear clubbers and their admir- 
ers. It is here where our planning story begins. It is also a complex story 
and much of the detailed insight in what follows comes from a detailed 
response to an 18 July 2019 FOI request made to City Hall.°° 

In 2014, Southwark Council granted planning permission for 
a large-scale redevelopment of space bounded by Blackfriars Road, 
Southwark Street, Hopton Street and the River Thames; a £2.5 billion 
scheme of almost 500 new flats through nine new buildings ranging 
from five to 49 storeys to be known as Bankside Yards.” Pulse Nightclub, 
at 1 Invicta Plaza, was within this scheme. The Mayor of London, in his 
review of the planning application, had noted the need for an equalities 
impact assessment under the Equalities Act 2010 given that the ‘pro- 
posal would involve the loss of a gay nightclub’.** What happens next is 
not especially clear, but it seems (from a letter from XXĽ’s solicitors) as 
though Southwark then refused planning permission for the continued 
operation of Pulse and, after that, proceeded to review the Bankside 
Yards application.” The effect of the refusal was to discard the need 
for an equalities impact assessment because XXL no longer had permis- 
sion to operate. As the XXL solicitor puts it, ‘In effect they could and did 
pretend you didn’t exist, for the purposes of whether they needed to do 
a diversity report or not’.** What is striking is that, in setting out their 
reasons for refusing to grant planning permission for Pulse’s continued 
use, Southwark explicitly noted the ‘changing residential character of the 
area’ due to another redevelopment (No. 1 Blackfriars) and as a result of 
the current Bankside Yards application. Put together: 


It was felt that the harm to existing residents (such as those within 
River Court and Rennie Court) as well as future residents was sig- 
nificant and in the absence of suitable controls and mitigation, 
would be of detriment to the existing and future residents of the 
surrounding area. 


The logic of this argument escapes us. XXL appealed the Pulse refusal 
and won. 

The Bankside Yards developer appears to have made no effort to 
include XXL’s continued operation in its plans. The October 2013 report 
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prepared for the Southwark Planning Committee as part of the planning 
application deliberations notes that plans were shown to provide new 
uses in place of the nightclub.” There is then a gap between 2014 (the 
grant of the Bankside Yards planning permission) and 2017 when, we 
think, XXL was able to continue to operate as normal as other parts of the 
Bankside Yards development carried on around but did not disturb Pulse 
nightclub. Native Land bought the site in 2015. In the spring of 2017, 
Native Land indicated to XXL that the club would shortly be served with 
a six-month eviction notice.” By way of response, XXL asked the Mayor 
of London, in May 2017, to intervene in the redevelopment. James 
McNeil and Mark Ames (XXL’s owners) suggested that ‘What is actually 
taking place is a social cleansing of the neighbourhood so they [Native 
Land] can maximise their price on each unit by not having a gay night- 
club there’. The GLA Public Liaison Officer replied to McNeil and Ames to 
(rightly) note that the 2013 planning application had been reviewed by 
the previous Mayor of London, Boris Johnson, that authority had been 
delegated to Southwark to make the decision at that time, and that it 
would not now be possible to unpick that planning decision. 

XXL was not evicted in 2017 (again, for reasons which are unclear 
to us) and continued to operate. Skip ahead two years and on 24 June 
2019, XXL was served with a three-month eviction notice by Native 
Land.” XXL appealed the notice but was unsuccessful. A change.org 
petition to the Mayor of London to save XXL collected just under 6,000 
signatures, but also led nowhere.” Various meetings took place between 
XXL, Southwark and the Mayor of London’s office in the summer of 2019. 
Relations between XXL’s owners and Amy Lamé, the Night Czar, seem 
complex; an 8 July 2019 email from Amy to Mark and James, for exam- 
ple, asked why a petition had been created to seek her support when she 
had already been giving it ‘since 2017’. 

At a July 2019 Southwark Council Members’ Questions meeting, 
Councillor David Nokes asked the leader of the council what support the 
council had given to XXL. The council leader’s response is worth setting 
out in full: 


The council is committed to provide full assistance to XXL to either 
remain in their current location or find alternative premises. 

The loss of LGBTQ+ venues is a pan-London issue and one which 
we take very seriously. To this end meetings have been hosted by 
Councillor Johnson Situ with XXL, the Mayor’s Night Czar, Arch Co 
and Native Land. 
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Further meetings are planned with Arch Co and XXL, as well as 
Native Land, in order to see if a solution can be found. 


What seems to be lost in this response is any sense of historic responsibil- 
ity on the part of Southwark Council. The council that gave the planning 
permission for the redevelopment (in 2014), and which had incorrectly 
refused the planning permission for the continued operation of Pulse 
nightclub, had contributed to the decline across London of queer spaces, 
not sought to redress it. XXL was evicted and the final XXL club night at 
Pulse took place on 21 September 2019. 


Queering planning law 


Jason Prior argues that ‘formal urban planning processes and regulations 
are increasingly used as mechanisms to govern sexuality within later 20th 
century Western cities’.'°° In this section, we want to reflect on our three 
case studies and what they suggest about current planning practices and 
regimes, and how those practices and regimes might be better attentive to 
queer people, culture, needs and histories. Let us begin by talking about 
plans. Campkin and Marshall argue that there should be a ‘requirement 
for local authorities to recognise the importance of LGBTQ+ venues in 
their borough plans’.1°' We agree, and it is obvious that work needs to be 
done, including to better address the histories of those venues. Thinking 
about the locales of our three case studies, neither the Tower Hamlets 
Local Plan 2013 nor the Southwark Plan, adopted in 2007 and due for 
revision, mentions queer spaces or queer people at all. The Lambeth 
Local Plan, adopted in September 2015, is a little better, with two ref- 
erences, noting for example that ‘Vauxhall is renowned for its nightlife, 
with various lesbian, gay, bisexual and transgendered (LGBT) and other 
venues’.'°? We wonder if a certain kind of queerness and a certain kind 
of space — the RVT being a very visible pub in a part of London with an 
accepted recent history of homosexuality -is more likely to feature in local 
plans than other spaces (such as, for instance, an underground fetish bar 
in the East End). Away from our case studies, Planning Out (a forum for 
LGBT+ planning professionals) makes reference to a ‘pioneering’ level 
of ‘explicit promotion and protection of LGBT+ places’ in Westminster’s 
City Plan in relation to Soho,” overlooking the predominance of venues 
for gay men in that part of London (the concept of the ‘gay village’ often 
criticised for its lack of inclusivity),'°* and hiding altogether places and 
experiences of queer people lacking abdominal muscles: Backstreet and 
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XXL among them. Recalling queer theory, local plans across London do 
little to dissolve categories and challenge understandings of queer and 
they fail to recognise LGBT+ largely beyond the LGB (and often only the 
G). The London Plan 2021 makes no explicit reference to queer spaces 
and their importance, the Strategy simply noting that 900,000 LGBT + 
people live in London. Nor are queer people or queer spaces mentioned 
anywhere in the Integrated Impact Assessment prepared by Arup as part 
of the London Plan’s development. The approach by Westminster with 
Soho is laudable, but it should not take the location of a gay village for 
an LPA to reflect on the presence and importance of queer spaces in its 
area (and to speak to the value of those places, and the need to protect 
them, in their local plans). Inclusion and recognition in a plan will not, by 
itself, be enough of course. This is because the plan may contain multiple 
and contradictory provisions, something repeatedly noted in the relevant 
case law. °° 

Whether or not local plans have specific focus on queer spaces, we 
would also encourage LPAs to be more explicit, when granting or refus- 
ing planning permission which would impact a queer space, about how 
they have considered that queer space and its queer clientele in their 
decision-making. This could come from a reframing of, or addition to, 
what LPAs understand as ‘other material considerations’, to which they 
have a duty to have regard.'°° These can be broad if they have a ‘proper 
planning purpose’; and ‘any consideration which relates to the use and 
development of land is capable of being a planning consideration’.!° 
Social and economic factors have previously been held to be relevant 
considerations. Yet the consideration of such factors can depend on 
communities raising concerns as part of the planning process. While 
RVT Future, led by privileged folk familiar with planning politics, found 
planning law devices through which to insert their concerns in a man- 
ner that the planning system could recognise, that was not the case our 
other spaces. With Backstreet, BLUF and its director Nigel Whitfield rana 
series of ‘Backstreet: How you can help save it’ blogposts on the BLUF web- 
site. These posts contained detailed information on how BLUF members 
could and should write to Tower Hamlets expressing their support for the 
continued operation of Backstreet. Initially, BLUF members were specifi- 
cally encouraged not to object to the Backstreet redevelopment solely on 
the grounds of its importance as a queer space:11° 


It may be worth mentioning the importance of The Backstreet as 
a venue for the gay community, but remember that is not one of 
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the specific points on which the application will be judged, so you 
should refer to some of those above. 


BLUF felt unable to advise its members to frame their objections to the 
proposed development around sexuality.’ The practice of the law oper- 
ated to disguise and further marginalise those members. The bar (and 
its history and importance) was ultimately a part of Tower Hamlets’ 
decision-making, and it featured in the appeal heard by the Planning 
Inspector, but we can do better than the space being a ‘Furthermore’ in 
a reasoned decision. Queer spaces — their histories, uses, contributions, 
value, and so on — are capable of being material. This was highlighted 
by local politicians who saw, at least in their comments to the Guardian, 
Backstreet as part of the fabric of Mile End. Planners, and planning 
inspectors, should have the confidence to engage with queer spaces cen- 
trally and head on. Backstreet and XXL both show the ways in which 
new developments have the potential to crowd out existing queer uses 
of space by bringing (quiet, clean, gentrified) residential development to 
places that had noisier, dirtier, less sanitised uses. We are not, to be clear, 
of the view that a place’s essence as a queer space should automatically 
trump all other considerations, but we are in favour of some central guid- 
ance which offers some better protection for queer spaces and which can 
support LPAs in putting the materiality of queer spaces at the heart of 
their decision-making about those spaces. 

Building on our concern about planning-driven queer sanitation, 
we have mixed feelings about the use of section 106 agreements, only 
reinforced by Edward Mitchell’s chapter below. These agreements can 
constitute a privatisation of planning decision-making, creating opportu- 
nities for planning authorities to divest responsibility for realising public 
outcomes to developers.''* Such agreements are also prone to be used as 
a point of leverage with developers, with negotiation occurring opaquely 
and out of public view. With Backstreet, while the Tower Hamlets’ plan- 
ning officers recognised the services the bar offered to the queer fetish 
community, those officers were also of the view (given their recommen- 
dations that planning approval be granted) that the space could easily 
be replicated, via a section 106 agreement, with a new basement venue 
in the redeveloped space. Recall that the Planning Inspector, however, 
saw this differently, questioning how simple it would be to replicate ‘the 
charm of the club’. With XXL, having served the queer club an eviction 
notice, Native Land went on, in August 2019, to commit to putting an 
‘LGBT+ occupier’ into a new ‘cultural space’ as part of Bankside Yards, 
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having ‘listened to the concerns raised by Southwark Council, City Hall 
and London’s LGBT+ community at the loss of a dedicated venue’. ™* In 
January 2020, Southwark entered into a planning agreement with Native 
Land for a new queer space to open by the end of 2022. But it will not bea 
space for XXL. Councillor Johnson Situ commented that: 


While the new space will not be a like for like replacement, this 
agreement ensures it will provide a safe place for people to meet, 
socialise and celebrate the diverse LGBTQ+ population in our 
borough. 


Queer spaces are not fungible and section 106 agreements may give the 
impression that those spaces are being ‘saved’ when in fact they are not. 
In her year-long ethnographic fieldwork on a community campaign to 
save The Joiners Arms (a queer pub in East London), Burchiellaro writes 
that ‘the [section 106] agreement mobilized “diversity” as something not 
simply compatible with but that actually legitimated and justified the pro- 
cess of redevelopment.: Reflecting on queer theory for a moment, and 
the experience of XXL and Backstreet alongside The Joiners Arms, what 
we see occurring through proposals to replicate venues are attempts to 
homogenise queerness just at a time when the diversity of queerness is 
being unhidden to a wider community. Campaigners against the Joiners 
Arms section 106 agreement objected to the developer’s plans to restyle 
the venue. Rather than the facade being unremarkable and modest — the 
venue identified in part by its ‘dicey atmosphere’, ‘permanently flooded 
toilets’ and a ‘haggard rainbow flag’'!” — its proposed replacement (with 
floor to ceiling windows) would, as one campaigner put it, resemble ‘a 
fucking gastro-pub’.""* In this regard, we might think of queer places as 
part of a ‘counter-cultural response to marketed cosmopolitanism’.!” 
The foregoing discussion reveals that queer space replacements 
via section 106 agreements may be inappropriate and that planning 
authorities (including their case officers) should think carefully about 
how those agreements are deployed. It is entirely possible that planners 
using section 106 agreements to ‘protect’ queer spaces feel they are doing 
the right thing; saving something that might otherwise be lost. This is a 
risk of ‘good planning’ — that is, the risk that policies and processes and 
laws which are drafted in order to promote inclusivity end up threaten- 
ing what is special and important about queer spaces. So, for example, 
the ‘successes of Manchester’s gay village led to an influx of heterosexual 
people to the village and a decrease in feelings of safety among queer 


TAKING ENGLISH PLANNING LAW SCHOLARSHIP SERIOUSLY 


people in the gay village’.°° The Mayor of London’s Culture and the 
Night-Time Economy Supplementary Planning Guidance states that:'*' 


Facilities that meet the needs of particular groups (for example, 
LGBT+ community) should be protected. The loss of these facilities 
should be resisted. 


But what does ‘protection’ mean? And is replacement the same as protec- 
tion? On the latter, we think probably not in many cases. 

This question of protection also arises in respect of listing regimes 
which, we feel, are not sufficiently attentive to queer heritage. Alois Riegl 
wrote the first substantial work on heritage in 1903; on how we might 
go about creating a schema of, and then deploying, heritage values. His 
work was exclusively about ‘physical values and their physical preser- 
vation’.'** More recently, and particularly in the last 20 years, a body of 
work on critical heritage studies has emerged which asks hard questions 
about the socio-political complexities that are associated with heritage 
theory and practice.! What we see with our case studies, and queer 
spaces more generally, is that time as an energising factor, for listing may 
serve to diminish the potential of the law to protect queer spaces.'** As 
Historic England frames it: ‘The older a building is, and the fewer the sur- 
viving examples of its kind, the more likely it is to be listed.” Longevity 
and scarcity are key. Historic England also says that: 


Particularly careful selection is required for buildings from the 
period after 1945. Buildings less than 30 years old are not normally 
considered to be of special architectural or historic interest because 
they have yet to stand the test of time.'”° 


This may prove challenging for queer spaces. Historic England explains 
that for older buildings with some notable physical fabric quality there 
should also be an interest in them that is connected with the ‘nation’s 
social, economic, cultural, or military history and/or [they should] have 
close historical associations with nationally important people’. What 
does this mean, then, for queer spaces with short or poorly documented 
histories? Or for queer spaces with a long history where the ‘physical 
fabric’ of those spaces is otherwise unremarkable? In September 2016, 
Historic England began to respond to these, and other, questions. In Pride 
of Place: A Guide to Understanding and Protecting Lesbian, Gay, Bisexual, 
Transgender and Queer (LGBTQ) Heritage, Historic England states that it 
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aims to ‘uncover new locations associated with England’s LGBTQ past, 
and to revisit existing heritage sites and consider their LGBTQ signifi- 
cance’.'”’ It is an important and praiseworthy piece of work by Historic 
England (in association with academics at Leeds Beckett University) but 
it is not immediately clear what outcomes Pride of Place has delivered. 

While the exact number of listed buildings is not known (as sin- 
gle entries on the National Heritage List for England can cover multiple 
properties), it is thought that around 400,000 to 500,000 buildings are 
listed.!?° Only one, the Royal Vauxhall Tavern, has been listed because of 
its queer heritage. As part of Pride of Place, a handful of residential listed 
spaces have been relisted to have their queer heritage made (more) 
public. In 2016, for example, five buildings had their listing entries 
amended to include reference to their queer pasts (such as Oscar Wilde’s 
house in Tite Street, London).'”? These additions to the list are valuable, 
and similar projects have taken place in the USA.'*° The RVT, however, is 
exceptional: in its history, in the diversity of uses across the queer com- 
munity, in the expertise deployed to protect it. The RVT’s exceptionality, 
especially contrasted with Backstreet and XXL, both supports the rea- 
sons for its Grade II listing but may also set a worryingly high bar for 
other queer spaces to be similarly protected. As Amin Ghaziani reminds 
us, ‘Acts of queer cultural preservation and resistance make sense as 
life-saving, identity-affirming and community building’.'*! Listing could, 
and we think should, play a greater role in relation to the protection 
of queer spaces.'** Perhaps, then, a different standard for listing, a less 
rigid set of understandings of a place being historic or not, and a greater 
sensitivity to the experiences of a community of people to a place should 
be applied by Historic England when it reviews listing applications for 
queer spaces. 

Our calls for greater sensitivity probably speak to a need for educa- 
tion. Queer heritage is not homogenous. This is important to recall and 
also offers a practical hurdle to overcome. On the latter, and as Petra 
Doan has noted, the fluidity of ‘queer’ may pose some challenges to plan- 
ning regimes and planners. This is both because the identities, interests 
and needs of the LGBT+ community are wide and diverse (and planning 
regimes and planners may not be alive to that diversity); and also because 
queer spaces may be in flux and change rapidly (and planning and plan- 
ners may struggle to keep up). We (where the ‘we’ includes policy- 
makers and planners) need to remember that the term ‘queer spaces’ is 
often a shorthand for spaces used by a certain group of privileged white 
gay men, and that the history of these spaces shows painful examples of 
exclusion for lesbians, Black, Asian and minority ethnic queers, the trans 
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community, and disabled and working-class queers.** Acknowledging 
that history does not detract from the argument that planning needs to 
be more attentive to queers and queer spaces. Rather, it reinforces the 
need for nuance and reflexivity. 

We want to end with a reflection on how our three case studies 
might inform the law’s conception of the local or the community of plan- 
ning. There have been repeated calls for greater participation, engage- 
ment and democratisation in planning, culminating in demands for clear 
rights, responsibilities and a ‘real voice’ to be given to communities.'*° 
Planning law has not achieved this.'*° Local development plans, and the 
processes through which they have been developed, have not necessar- 
ily resulted in policy being created to accord with local views and val- 
ues. This is attributed in part to the standardised nature of local plans, 
and the privileging of certain voices in the development of neighbour- 
hood plans — with a more micro-scale of planning acting to entrench 
already active people through the law.'*’ We have been critical in this 
chapter of the lack of integration of equality considerations within plan- 
ning law, seen in the experience of XXL's closure and the downplaying 
of the interests of Backstreet’s clientele. We are concerned that RVT 
Future as a group, and how it was able to deploy multiple vehicles of 
protection through planning, should be treated as anything other than 
extraordinary. What happened with the RVT should not set an expecta- 
tion as to the degree and extent of community involvement needed to 
influence planning decisions. At the same time, equality, diversity and 
queerness are concepts that offer potential for the advancement of plan- 
ning law ideas of participation. They suggest to us that it is not enough 
for planning law to invite neighbourhood involvement into its processes 
or for local views or values to be elicited solely from notable groups in the 
evaluation of the impacts of a land use or proposal. Planning law must 
animate the material, and respond to the experience and the utility of 
everyday places (queer and non queer).'** Planning law needs to render 
visible the multiple and sometimes messily constructed communities of a 
city like London and make sure that places of safety, meeting and enter- 
tainment are afforded to the diverse populations within the city. We think 
that a starting point for a queerer planning system would be to resist the 
increasingly dominant view of planning as being a forum to foreshadow 
private development and debate and realise government infrastructure 
needs.'*? A queerer planning system would be better attentive to queer 
culture, histories and theory through the ways in which queer spaces are 
produced, maintained and protected, and, more generally, would also 
seek to disrupt dominant power and cultural relations through giving 
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agency and recognition to the particular marginalities of a range of com- 
munities on their own terms. Both are goals worth advancing. 
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4 
The highway: A right, a place 
or a resource? 


Antonia Layard” 


Introduction 


On 15 December 2020, the Horrendous Hackney Road Closures group 
delivered cabbages to Hackney Town Hall in East London, protest- 
ing against newly implemented low traffic neighbourhoods (LTNs). 
Campaigners emphasised both their opposition to closing residential 
streets to through traffic and their identity as ‘born n bred’ Londoners.! 
Despite the protest, Hackney Council went on to introduce 15 new LTNs, 
following government advice issued just after the first lockdown in 2020, 
when the Department for Transport called for a reallocation of roadspace 
for people walking and cycling, with an assumption that new initiatives 
would be made permanent.’ Not all new LTNs have survived. In Ealing, 
West London, all but one of its nine new LTNs were removed a year later, 
following criticism and opposition by some residents. The arguments 
were extraordinarily fierce, with the longstanding Council Leader losing 
his job, breaches of freedom information requests’ and even supporters 
of LTNs critical of the way consultation had been undertaken (with simi- 
lar criticism directed at the following online consultation on whether the 
schemes should be removed).* 

LTNs provide valuable illustrations of disputes over whether the 
highway is ‘a right’ of passage, ‘a place’ belonging in some sense to local 
residents rather than to motor vehicles driving through, or ‘a resource’ 
to be allocated and governed. This chapter argues that highways should 
be primarily understood as a resource, explaining that while the right 
of passage and place are undoubtedly relevant, they are not determina- 
tive in understanding what highways are. Once allocated (to pedestrians, 


cyclists, drivers and any other road users), highways are governed by 
highway authorities, both local and strategic, so that they can be shared 
between users. Other forms of governance also apply, including the 
behaviours and expectations of individuals on the road, often acting in 
accordance with local social norms; courts hearing cases in criminal and 
tort law; and physical infrastructure, often incorporating enforcement 
functions whether immediate, as with ‘sleeping policemen’,® or subse- 
quent, as with enforcement fines. All these interventions govern shared 
use of highway space. 

While expressing highways governance in terms of space is unfa- 
miliar in law, highway space (usually called roadspace®) is the primary 
object of governance. Understanding this as a resource to be shared 
focuses on how we can all exercise rights to passage safely, encouraging 
mobility for all, whilst also respecting highways as places with diverse 
characteristics. To consider these aspects of highways governance, the 
chapter begins with an overview of LTNs before considering the highway 
first as a right, then as a place, and finally as a resource. 


Low traffic neighbourhoods (LTNs) 


LTNs build on both Dutch concepts of woonerf ‘living street” and post- 
war British concepts of ‘environmental areas’. Around 150 new LTNs 
have been introduced in England since 2020, benefiting from £2 bil- 
lion in funding, both in response to the pandemic and to promote active 
travel, particularly walking and cycling.’ The interventions restrict motor 
vehicle traffic in residential streets, using bollards, planters or automatic 
number plate recognition (ANPR) technology. They have been highly 
contested, not least because schemes can — at least initially — reallocate 
the traffic burden, impacting strategic roads (affecting residents there) 
as well as producing longer journeys for some drivers, thereby increas- 
ing carbon emissions. Increased congestion often disappears or reduces 
when drivers, aware of the new rules, change their habits so that traffic 
‘evaporates’. 1° 

LTNs are both a product and a consequence of the system of gov- 
ernance of highways, calling for highways space, the resource, to be 
re-allocated, and so governed, differently. LTNs understand residential 
streets as quiet places suitable for active travel where noise, fumes and 
congestion do not predominate. The debates around their introduction 
recognise that although, spatially, there is wide variation between dif- 
ferent types of places all labelled as highway — including pavements, 
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verges, residential streets, A roads and motorways — legally, a highway 
is a single legal category. Each highway site is governed by similar rules 
subject to only limited exceptions, for instance prohibiting pedestrians 
and cyclists from motorways.'! Challenging this regulatory homogeneity, 
LTNs emphasise spatial differences, calling for change in some streets but 
not others, asking for an area to be spatially enclosed as a distinct place of 
governance, applying different rules within than without. 

LTNs are governed by a mixture of physical infrastructure, courtesy 
and good manners as well as enforcement fines if drivers insist on breach- 
ing the new rules of the road. Some road users resist change, sometimes 
resorting to litigation or campaigning, sometimes forcefully ripping up 
new planters at night. Such responses were not entirely unexpected: ener- 
getic opposition has long marked traffic interventions. ‘Belisha beacons’, 
marking new zebra crossings, were early targets for partygoers returning 
home in central London” while the avowedly pro-car Transport Minister, 
Ernest Marples, had a new parking meter thrown through a window 
at his house in protest at drivers having to pay to store their car on the 
road.'° Similar difficulties were fictionalised in Yes Minister, where the 
newly minted Secretary of State, James Hacker, was made, in his words, 
‘Transport Supremo’ before being quickly corrected by Sir Humphrey 
Appleby: ‘I believe the Civil Service vernacular is Transport Muggins.’"* 
Shared between national and local governments, transport policy affects 
passengers and voters who are quick to complain, dislike change, require 
reliability and are often used to the individual convenience of the car. 

In 2020, given the circumstances of lockdown, Hackney, like many 
other councils, used ‘experimental traffic orders’ (ETOs) to propose LTNs, 
limiting consultation up front, before calling for input once the effects 
of experimental schemes could be assessed. While such a use of trials 
to assess efficacy can be empirically valuable, this ‘emergency’ approach 
contrasts with conventional, more drawn-out consultation practices, so 
that, as one study has noted, ‘people who were used to consultation prior 
to any decision being taken were shocked when works commenced on 
their doorsteps, sometimes with very little warning’. 1° 

The greatest resistance to LTNs, however, has come from drivers 
whose transport choices have been curtailed, limiting, as some see it, 
their ‘rights’. Assumptions about mobility — how long a journey takes by 
car or public transport — underpin choices about where to live, work or 
take children to school. It can be tempting, if not always plausible, to for- 
mulate these assumptions as rights — in particular to conflate ‘a right of 
passage’ with ‘a right to drive’. As this chapter will illustrate, however, 
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such a conflation is to misread highways law and governance, misunder- 
standing the highway as a regulatory category. 


A right? 


A highway is often understood as a way over which the public have 
rights of passage, whether on foot (a footpath), on foot or with animals 
(a bridleway or driftway), or on foot, with animals and with vehicles (a 
carriageway).'’ Yet while footpaths, bridleways and carriageways are 
all defined in legislation,'® the term ‘highway’ (on which each of them 
depends) lacks statutory definition and has long been contested, par- 
ticularly in its formulation as the ‘King’s highway’. For example, while 
a ‘road’ is defined, this rests on a somewhat circuitous approach, being 
a ‘highway (including a public path) and any other road, lane, footway, 
square, court, alley or passage (whether a thoroughfare or not) to which 
the public has access’.”° ‘Safe passage’ is required if there is snow or ice,” 
while ‘free passage’ may not be obstructed,” yet there is no ‘right’ of pas- 
sage in the English definition of a highway, unlike the Scottish definition 
of a road.” 

The term is, however, often found in judicial decisions. In DPP v 
Jones, while Lord Irvine denied that a right of passage was the only right 
that could be exercised on a highway, holding that the highway was also 
a ‘public place’, he nevertheless acknowledged ‘the primary right of the 
public to pass and repass’.** More recently, in Southwark v Transport for 
London, Lord Briggs mused that ‘the innocent sounding word “highway” 
is itself capable of having a range of different meanings, dependent upon 
the context in which it is used’ before defining a highway as ‘a way over 
which the public have rights of passage, whether on foot, or horseback or 
in (or on) vehicles’.?° 

Lord Briggs in Southwark was reluctant to be pinned to a single defi- 
nition, demonstrating that even if a right to passage is part of our under- 
standing of a highway, it is not determinative. His Lordship concluded: 


There is in my view no single meaning of highway at common law. 
The word is sometime used as a reference to its physical elements. 
Sometimes it is used as a label for the incorporeal rights of the pub- 
lic in relation to the locus in quo. Sometimes, as here, it is used as 
the label for a species of real property. When used within a statu- 
tory formula, as here, the word necessarily takes its meaning from 
the context in which it is used.” 
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This modern formulation marks a change to earlier conceptions, focusing 
on multiplicity and rejecting a ‘single meaning’, particularly one based 
solely on a right to passage. 

Certainly, the right has been longstanding. In the nineteenth century 
it was, according to Rachel Vorspan, ‘arguably the only positive right rec- 
ognized in English common law’.”’ In a legal system long preoccupied with 
easing and facilitating movement, particularly through the law of nuisance, 
a right preserved passage from obstruction. One recurring debate con- 
cerned whether the right was restricted to passing and repassing ‘for the 
purpose of legitimate travel” in accordance with ‘reasonable and ordinary 
use’ concepts that underwent considerable permutation and reinterpreta- 
tion in response to changing historical circumstances. Nuisance doctrines 
predicated on the ‘right to pass’ developed in English law, particularly to 
limit industrial picketing, recreation (including ‘annoying’ football”), com- 
mercial activity and personal injury. Characterising the right to passage as 
‘a curious right — literal, physical, indeed in all senses pedestrian — . . . [pro- 
tecting] travellers from annoyance, injury, inconvenience, or delay caused 
by physical impediments in the street’,*° Vorspan concludes that the right to 
passage had been central to nineteenth-century highways law. 

Even then, however, this right to passage extended to all, requiring 
accommodation, as captured in early twentieth-century films showing 
distinctive pedestrian rhythms. Richard Hornsey notes how recordings 
show ‘the jauntiness with which London’s walkers trot along its pave- 
ments’ as well as the ‘the apparent disorder of their uncoordinated tra- 
jectories’, snaking between flows of steady — if unregimented — largely 
horse-drawn traffic, producing ‘a precarious and incomprehensible 
anarchy’.*! David Rooney makes a similar observation, describing how 
pedestrians of the time ‘crowd the junction, interweaving with vehicles, 
in ways which to modern eyes seem unruly, undisciplined and unsafe”? 
even at a time when the Highway Code exhorted pedestrians to use foot- 
paths or, if none were available, to walk on the right of the carriageway in 
the face of oncoming traffic.** The right to passage was embodied, even 
though the potential for catastrophe was stark. 

Given its historical origins, the right to passage was not, of course, 
conceived of as a right to drive. While pedestrians and slower users 
would have to get out of the way of faster and heavier modes of transport 
to avoid injury, the right belonged to all, regardless of the mode of trans- 
port employed. Once it was the carriage and the wagon, which pushed 
more vulnerable users out of the road;** with the rise of motor vehicles, 
it became increasingly clear that pedestrians and cyclists could no longer 
freely exercise their right to passage. Speaking in Parliament in 1938, MP 
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William Leach argued that ‘the work of prohibiting access to the roads 
altogether to pedestrians and cyclists is very well advanced. Their right to 
the highway is now in positive danger. The motorist is winning this fight; 
the pedestrian and the cyclist are losing it.’*° 

Today the belief that drivers should have greater access to the road 
than pedestrians, cyclists or other users, as they pay a ‘car tax’, remains 
a common misconception. This is quite untrue. For while many vehicle 
owners pay a Vehicle Excise Duty (VED), this is an emissions tax, with 
some motorists -such as owners of electric cars — paying no VED, while 
low emission car owners pay lower rates. The Road Fund was set up in the 
1909/10 Finance Act as part of Lloyd George’s ‘People’s Budget’. It linked 
the revenues collected to road maintenance budgets, over 90 per cent 
of which went towards small-scale improvements in road surfaces. The 
Road Fund ended in 1937. Winston Churchill was one supporter of the 
change, arguing in 1925 against the idea that ‘motorists are to be privi- 
leged for all time to have the whole yield of the tax on motors devoted 
to roads[.] Such contentions are absurd and constitute . . . an outrage 
upon common sense.”° Despite its abolition, ‘road tax’ remains a heady 
term, implying that the tax should be spent only on roads and that drivers 
have more right to roadspace than pedestrians and cyclists. No new roads 
were ever built using the Road Fund and today roads are funded out of 
local and general taxation. As the Driver and Vehicle Licensing Agency 
(DVLA) put it: ‘There has been no direct relationship between vehicle tax 
and road expenditure since 1937.7 

An alternative, and more contemporary, claim to a right to the 
highway has been made by taxi drivers, including in United Trade Action 
Group (UTAG) v TFL, litigation challenging Transport for London’s traf- 
fic orders made under their 2020 Streetspace scheme.** The taxi drivers 
attempted to argue that their ability to drive in bus lanes, withdrawn 
on some roads including the A10 thoroughfare, was a disproportion- 
ate interference by ‘control of use’ with their property rights, in breach 
of Article 1 of Protocol 1 to the European Convention on Human Rights 
(A1P1). This argument was swiftly dismissed at first instance, although 
there remains some recognition of taxis as having long-established sta- 
tus distinct from other cars, framed as a form of public transport. At first 
instance, while the judge held that A1P1 was engaged, in that the eco- 
nomic benefit deriving from a licence to carry on a particular economic 
activity constitutes a ‘possession’ within the meaning of A1P1, ultimately 
she concluded on a proportionality analysis that an interference with 
these possessions could not be established by control of use (a finding 
that was upheld in the Court of Appeal).*° 
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A further attempt to encapsulate taxi driving as a right was to frame 
it as a ‘legitimate expectation’. Again, this claim was rejected in UTAG, 
even though the Mayor’s 2016 manifesto had expressly included a com- 
mitment to ‘Retain the exclusive right of licensed black taxi drivers to 
use bus lanes and ply for hire’. The Court of Appeal held that the taxi 
drivers did not have an expectation that met the requisite test of being 
‘clear, unambiguous, and devoid of relevant qualification’, the claimants 
being unable to ‘point to any clear, unambiguous and unqualified prom- 
ise that every bus lane in London which taxis were permitted to use prior 
to the publication of the Plan and the Guidance would remain accessible 
to taxis for all time and in all circumstances’.*! In the absence of bad faith, 
there was no breach of legitimate expectation here.** 

Distinct from a right but with some similar discursive effects is 
the logic of pedestrianism, which proponents of LTNs are in part trying 
to promote, facilitating walking (and cycling) in streets devoid of cars. 
Described by Nick Blomley as a rationality of pedestrianism, this ability 
to travel on foot — a right to passage — is produced by engineers and local 
governments as well as by legal rules and practices regulating pavements 
(and so parts of highways).*? Pedestrianism is, as Blomley suggests, an 
administrative logic on its own terms. 

Despite these claims, and administrative rationalities, the right to 
passage is only one part of highways governance. The Supreme Court has 
been clear that the definition of a highway is not predicated solely on sucha 
right.** And so while Vorspan’s historical analyses lead to a conclusion that, 
historically, ‘a highway was legally conceptualized not as a road, but as a 
right’,*° it is now more precise to say that while all have a right to passage, 
this contributes only one aspect of how we understand the highway today. 


A place? 


Highways are places, be they verges or pavements, A roads or motor- 
ways. Most highways governance makes only limited spatial distinctions 
between these different types of highways (apart from pavements, verges 
and motorways); on roads — whether quiet residential streets or major 
strategic networks — the rules on obstruction and expeditious movement 
of traffic apply. Obstructions are prohibited without reasonable excuse, 
even if such rules are enforced far more effectively on roads than on pave- 
ments blighted by parking. 

This lack of spatial sensitivity in legal rules has led to a growing 
concern that setting matters, an argument taken up by proponents of 
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LTNs. There is growing recognition that although legally the category 
of highways is broadly consistent, spatially highways are not a homog- 
enous category. This tension between legal order, spatial sensitivity and 
social norms lies at the heart of the disputes over LTNs as place-making 
initiatives. 

Place is also, however, a central geographic concept increasingly 
relevant in legal analysis, particularly where administrative bodies des- 
ignate places by identifying spatial categories. If space is what we move 
in, through which we connect, argue, live and work, and spatiality is 
space’s effects, illustrating the impacts of location, context and relation- 
ships on environments, people and activities, then place is imbued with 
a characterisation, ‘a collection of stories so far’,*° capable of being more 
effectively — if never definitively — legally enclosed and given a regula- 
tory label. Categorising a piece of land as a particular type of place, in 
this case a highway, has legal and spatial consequences. Once mapped 
‘as’ a highway,” places are governed by administrative authorities who 
implement spatial particularism, assuming that, once designated, each 
place within the category — that is, all highways — should be governed by 
shared principles, unless distinctions are made (as they are, for example, 
in respect of motorways). 

One of the difficulties in legal place-making is that regulatory cat- 
egorisation can be spatially particularistic, in that a designation can set 
out a rather singular version of how a place should be, even though other 
spatial imaginaries, understood as spatial assumptions, may exist for that 
place. For example, a highway may be assumed to prioritise motor vehicle 
flow rather than to be a space for active travel or neighbourly connection. 
If disputes arise between spatial imaginaries, the body with authority for 
the place can refer to the legal vision for the place and impose their spa- 
tial agenda. In this case, the highway authority could intervene, remov- 
ing any obstructions and securing expeditious movement, even if, for 
example, a partially obstructive parklet or urban garden might be desired 
by residents in a street instead. 

The idea that places are legally understood as they should be seems 
rather geographically dogmatic, and it is true that place designations can 
be difficult to integrate with more relational understandings of place. 
DPP v Jones, mentioned above, is the leading English and Welsh author- 
ity to conceptualise a highway as a place. Even here, however, move- 
ment is prioritised. Lord Irvine, refusing to find a protest on a verge near 
Stonehenge unlawful, held that the highway is a place which ‘the public 
may enjoy for any reasonable purpose’.*® However, this recognition was 
subject to an overriding requirement that there would be no obstruction 
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inhibiting the ‘primary right of the public to pass and repass’, and that 
nothing is done on the highway — in this case a grass verge — that amounts 
to a public or private nuisance.*? While the ‘public right’ to use the high- 
way as a public place should not, the House of Lords held in Jones, be 
subject to ‘any attempt to artificially restrict its scope’,°° even here pas- 
sage remains the priority. 

This raises the question: what kind of place is a highway? Can we 
identify several imaginaries rather than just one within a single legal cat- 
egory? In 2014, the Swedish artist Karl Jilg produced an image for the 
Swedish Road Administration representing the difficulties inherent in 
a single underpinning imaginary of rights of passage for motor vehicles 
that did not allow for those nearby, including those attempting to exer- 
cise their right to passage on foot. Jilg illustrated an urban intersection 
where roads are dug out as caverns, with a pedestrian perilously crossing 
the ravine on a rickety plank at the designated intersection.°*' The street 
scene lacks trees and flowerbeds, while the view is of tough concrete, 
where a dog strains on a leash and a young child gestures forwards into 
the chasm, a mother sharply pulling them back from the abyss. The pic- 
ture captures calls by pedestrian and liveable streets activists for streets 
to be understood as spaces for all, particularly the most vulnerable, since, 
as the picture illustrates, while streets are understood as sites of mobility 
and flow, they are also sites of daily life. As Donald Appleyard noted in 
1978: ‘Since streets are where most of our children are reared, and where 
most housewives and old people spend their lives, they are, outside the 
home, the most important part of our urban environment.’*? 

DIY urbanists have long attempted to emphasise the ‘place-ness’ of 
highways, creating parklets after paying the meter, by installing a seat- 
ing or green area for public use rather than parking a car.” This is not a 
particularly new practice. In 1915 Lyda Newman worked to close West 
63rd Street in San Juan Hill, New York City, so that suffrage activists could 
work together while their children played safely outside.** The connec- 
tion between place-making and highways also underpinned the 1896 
decision in Tunbridge Wells v Baird on highways ownership. The Mayor 
and Tunbridge Wells urban authority, responsible for public health, had 
wanted to erect and maintain ‘lavatories and places of convenience’ under 
the town’s Georgian walkway, the Pantiles.°° When the court thwarted this 
desire, holding that the ‘vesting of the street vests in the urban authority 
such property and such property only as is necessary for the control, pro- 
tection, and maintenance of the street as a highway for public use’,°° and 
not for development of the subsoil, the Victorian place-making initiative 
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failed, and the nearest toilets are now several minutes’ walk away from 
the shopping area. 

With the reduction in public spaces, many of which have been sold 
off and privatised,” new initiatives have started closing streets — for 
children to play out,°* to revive the holding of street parties, to promote 
outside space for cafes and restaurants or to facilitate social distancing 
during a pandemic. All these initiatives have illustrated the capacity of 
highways - which make up between 15 and 30 per cent of London, for 
example, with higher proportions still in the city’s centre°° — to create 
spaces for connection and conviviality. Of course, despite their poten- 
tial, highways are not ersatz public space, nevertheless they can balance 
mobility and flow with connection and accessibility, where some forms 
of travel, notably walking and slower cycling, do not push other users 
off the streets in the way that motor vehicles (or high-speed cycling) do. 

LTNs are an attempt to change the spatial and legal understanding 
of what kind of place some highways — in this case designated residential 
streets — can be. The initiatives raise broader questions of ‘whose streets’, 
emphasising place, belonging and governance, and may require better 
forms of consultation and decision-making understanding how to share 
the roadspace in a locality. LTNs will be often contentious, particularly 
given embodied attachments to a right to passage or expectations of 
being able to drive. And so while ‘place matters’ in individual schemes, 
this cannot, by itself, explain the highway. Spatial specificity is one deter- 
minant of governance alongside a right to passage, yet allocation and 
governance need to be drawn together into a regulatory system. 


A resource? 


When a highway is dedicated at common law or by statute, legal, spatial 
and social consequences follow. Designation changes the nature of the 
site and how decisions can be made about it, labelling it as a particular 
type of place, as with landscape planning, heritage or national parks. 
When assessing how to govern the highway, decision-makers can look 
to a raft of legislative and common law rules to determine road layout, 
apply traffic rules or close some streets to cars. Highways are a resource 
to be first allocated and then governed. This first step, determining where 
cars can drive and where they cannot and where, as a consequence, 
pedestrians and cyclists can move safely and where they cannot, is neces- 
sary before regulatory oversight of the roadspace can continue. 
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While there is some judicial authority that highways are a species of 
property, the better view is that ownership of the land underneath is not 
relevant to how the highway is governed above.*! Conventionally, at com- 
mon law, dedication does not require the transfer of ownership; instead 
the owner retains the freehold estate, subject to the right of the public 
to pass and re-pass over it. Case law, often dealing with quite specific 
provisions of highways vesting or transfer in relation to local authorities, 
has developed a view that a freehold estate in what has been called the 
‘top two spits’ of land® (two depths of a spade) or, to use a more modern 
expression, the ‘zone of use’, can transfer when a highway vests or is 
transferred. As the landowner has little say about how the highway is 
governed, and, as the maxim goes, ‘once a highway, always a highway’, 
unless and until the highway is stopped up, the resource continues. The 
regulatory designation overlays land ownership, but until the highway 
comes to an end, the landowner’s powers are in abeyance. 

Once designated as highway, authorities have discretion as to how 
they manage this regulatory space. While they are subject to a ‘network 
management duty’ requiring them to secure ‘expeditious movement of 
traffic’ where ‘reasonably practicable’,®> the legislative definition of ‘traf- 
fic’ includes pedestrians” and there is broad consensus that the term 
also includes cyclists.°’ Decisions to prioritise one type of passage over 
another on the network are legally possible and often quite pragmatic, as 
on motorways or in LTNs. 

When making governance decisions about highways, the author- 
ity draws on a ‘prior institutional knowledge claim’®* of what a highway 
is, here said to be a resource rather than just a place or a right. A prior 
institutional knowledge claim is familiar throughout planning, notably 
in landscape planning (where Maria Lee developed the concept®’) and in 
heritage. The claim rests on expertise, formulated as institutional knowl- 
edge so that once a site is designated, the designation precedes decision- 
making by providing shortcuts to govern the category. For instance, once 
a building is listed and recognised for its architectural and heritage quali- 
ties, the heritage designation has governance consequences, requiring 
decision-makers to act in particular ways that can only be removed by 
delisting. Similarly, a highway, once designated, is subject to a prior insti- 
tutional knowledge claim that the piece of land should be governed as 
a highway, even if there is a lack of clarity as to what precisely the label 
‘highway’ entails (that is, if people disagree over whether a highway is a 
right, place or resource). 

This prior institutional knowledge claim informs how a site should 
be governed as a highway by conveying knowledge about what a highway 
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is to decision-makers. Framing a highway as a ‘right’, a ‘place’ or even 
property blurs the regulatory understanding of the highway as a resource, 
so that the ‘prior institutional claim’ cannot govern as effectively as there 
is less agreement about what a highway ‘is’. Understanding highways as 
primarily a resource to be allocated and governed, acknowledging rights 
to passage and the qualities of highways as both a regulatory spatial cat- 
egory and physical places, strengthens the effectiveness of the prior insti- 
tutional knowledge, improving the governance that follows, particularly 
in times of change as with LTNs. 

It is not just space that is shared; money is also shared. One reason 
why LTNs have been popular with local authorities is that by allocating 
space differently, and enforcing penalties if boundaries are infringed, 
LTNs can raise significant revenue to cover their costs, making them 
viable in times of austerity. Funding has long been critical to highways 
governance, with highways maintenance proving a significant financial 
liability, from the Tudor ‘statute labour’ system, ‘performed with the 
utmost remissness’ in the sixteenth and seventeenth centuries,”° to the 
five-year £2.5 billion Potholes Fund today,” aiming in part to minimise 
litigation costs. Responsibility to maintain the highway is today prem- 
ised on a highway authority’s duty to maintain a highway” subject to a 
reasonableness defence.” Conventionally there has long been an argu- 
ment, as in the Tudor ‘statute labour’ system, about whether the costs of 
road maintenance should be borne in the locality. In Hackney, London, 
£2.7 million was raised through LTN enforcement fines in 2021, with 
82 per cent issued to drivers registered outside the borough.” This asks 
questions about who roads belong to, who should pay to use highway 
space and how we should balance residential needs with a desire to travel 
through neighbourhoods. 

LTNs affect people outside the periphery, both those who can no 
longer enter as they wish as well as people who live on nearby bound- 
ary roads who may experience an increase in traffic after a scheme’s 
introduction. Understanding highways as a resource, encourages local 
authorities to build an evidence base to underpin decisions on how to 
share roadspace. Such databases include information on changes in traf- 
fic, noise and air pollution both within and outside the periphery, though 
sometimes baseline data is missing.” Several cases have been brought 
against Hackney and other local authorities alleging a failure to comply 
with section 149 of the Equality Act 2010, the public sector equality duty, 
yet all have failed.” Judges have acknowledged the temporal contexts 
for ETOs, begun in the pandemic as well as their experimental nature, 
on occasion permitting ‘rolling’ assessments to complement formal and 
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information consultation.” These defeats have prompted vocal criticism 
from LTN opponents, while other local authorities have delayed intro- 
ducing LTNs to undertake new consultations. Many opponents continue 
to be unconvinced that LTNs are either fair or effective. 

Such questions of how to allocate highways resource have long 
been contentious. One incident where road users insisted on exercising 
their ‘rights’ even though, legally, they had been curtailed arose in 1819 
in New York where pig-keepers resisted a legal prohibition,” relying on 
‘social custom’ to justify their continued practices for a further 30 years. 
Interpreting this American incident of highways law as ‘as an arena of 
conflict, rather than as an unfolding text’, Hendrik Hartog identified 
differing ‘contending normative orders’, where social pluralism was in 
tension with legal commands,” noting how law must interact with other 
factors. Conflicts between legal rules, social practices and local customs 
continue to dominate highways since sharing roadspace is hard, requir- 
ing a combination of rules and social negotiation. 

This diversity of users has often required mechanisms to segregate 
people, vehicles and animals; rules could be straightforward or remark- 
ably complex. In 1281, pigs were simply banned from the streets of the 
City of London, a famously meat-loving city, for sanitation reasons.*° In 
1720, in contrast, rules were often complicated, including one where 
‘Parliament enacted that not more than 12 sacks of meal, 12 quarters of 
malt, seven and a half cwt of bricks or one “chalder” of coals should be car- 
ried at one load, in a vehicle having iron tires, within ten miles of London 
or Westminster’.*! Allocating and governing roadspace has a long history. 

Historically, governance has proved particularly tricky when new 
highway users have been able to push others off the road by exercising 
their right to passage in a new physical form. Writing in 1913, when 
motor vehicles were venturing onto highways in increasing numbers, the 
Webbs noted that ‘The first outcome of this new invasion of the roads 
was a storm of opposition, a persistent wail of complaint, from all who 
did not happen to use the new vehicles’. This displacing of other users, 
notably in the 1910s and 1920s the newly arrived bicyclist, was a familiar 
pattern. Previously it had been the horse-drawn vehicle that, ‘originally 
regarded as an intruder, had come to possess almost a monopoly of the 
King’s Highway’, when as herds and packs of animals were increasingly 
transported by train, commercial travellers no longer travelled on horse- 
back and ‘Even the foot passenger found himself increasingly relegated 
to side pavements or footpaths’. Dominance of highway space has long 
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limited the ability to exercise rights to passage on foot or on slower modes 
of transport. 

With the advent of the ‘automobile and the Motor Omnibus’,** one 
innovative new mechanism to govern road use was the Highway Code, 
still today a living form of quasi-legislation that both captures social 
norms and prescribes behaviour. The first Highway Code of 1931 was a 
‘code of conduct’ and ‘good manners’, lacking legal force, noting instead 
that: ‘Good manners and consideration for others are as desirable and 
are as much appreciated on the road as elsewhere.’®° The opening para- 
graph, however, stated in bold: ‘Remember that all persons — pedestri- 
ans, cyclists, persons leading, riding or driving animals and the drivers of 
motor or horse drawn vehicles — have a right to use the highway and an 
obligation to respect the rights of others.’ There was to be no hierarchy 
in favour of motor vehicles. The roadspace was to be allocated equitably, 
albeit resting on the ‘good manners’ of drivers. 

The 1935 Highway Code, while more disciplinary in its approach, 
still emphasised universality in its opening provision: ‘All persons have 
a right to use the road for the purpose of passage.’*° By 1946, with the 
increase in motoring and the appalling death toll from vehicle acci- 
dents during the war (peaking at 9,169 deaths in 1940°”), the opening 
presumption of rights for all users had disappeared. Instead, the Code 
was divided ‘for convenience’ into different classes of road users, while 
by 1954 there was no mistaking the tone for pedestrians. The opening 
paragraph states baldly: ‘Where there is a pavement or footpath, use it.’** 
The Code no longer opened with a reminder that all persons have a right 
to use the highway. 

Today, the driver’s central position colours the Highway Code, 
which appreciates vulnerability but does not assert rights, an emphasis 
that has given rise to many calls for change. Breaching the code is not a 
criminal offence in its own right, and even a failure to observe a provi- 
sion of the Highway Code will not render the driver liable to criminal or 
civil proceedings.® Any failure by the driver to adhere to the code can 
however be relied upon in proceedings by any party looking to establish 
liability.°° The code has normative and moral functions as well as legal 
ones, still today acting as ‘an unwritten code of good manners’.”! 

In January 2022, a new rule H1 came into force, revising the hierar- 
chy of users to ensure that ‘those road users who can do the greatest harm 
have the greatest responsibility to reduce the danger or threat they may 
pose to other road users.” This new hierarchy places vulnerable road users 
before motorised vehicles, with pedestrians, particularly children, older 
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adults and disabled people, at the top, followed by cyclists, horse riders and 
motor cyclists (in that order).°* The Government suggests that the ‘objective 
of Rule H1 is not to give priority to pedestrians, cyclists and horse riders in 
every situation, but rather to ensure a more mutually respectful and consid- 
erate culture of safe and effective road use that benefits all users. This does 
not detract from the requirement for everyone to behave responsibly.’”* By 
changing the rules of hierarchy, the new Highway Code rule H1 can govern 
roadspace without requiring expensive alterations to infrastructure. 

Such regulatory intervention is significant given that previous 
approaches to allocating roadspace have sometimes taken a far more 
invasive tack. In 1963, Colin Buchanan’s Traffic in Towns, published for 
the Ministry of Transport, both warned of the damage caused by the 
motor car and provided suggestions to mitigate harm. In one famous 
image, cars dominate street level while escalators lead to pedestrian 
walkways above, adorned with neon signs against a backdrop of a hous- 
ing tower. Clearly influenced by Corbusier, the figure is titled ‘Vertical 
segregation’ with the note that this ‘illustrates vividly . . . the awkward 
truth that the motor vehicle is really demanding a radically new urban 
form.” Vertical segregation and ‘streets in the air’ were familiar ideas 
in 1960s Britain, particularly for modernist planners and architects,” 
yet vertically separating motor vehicles and pedestrians using flyovers 
was costly as well as complex in engineering and construction terms. 
Buchanan only proposed vertical segregation for a case study, yet the 
concept contributed to a broader conclusion that towns and cities would 
have to be comprehensively remodelled to make way for the ‘universal 
motor-car’, or as he also put it ‘our beloved monster’.”® 

An alternative, horizontal segregation, much like LTNs today, was 
also included in the 1963 report. Envisaged as ‘environmental areas’ 
where traffic would be relegated to the boundary of a site, Buchanan 
drew on an earlier formulation of ‘pedestrian precincts’ advocated by 
Alker Tripp, a Commissioner of Police, who in 1942 had explained that 
once segregated, streets in precincts 


will then become town streets of the old-fashioned type. They will 
cease to be maelstroms of noise and confusion, and become com- 
panionable places, with an air of leisure and repose; such streets 
will provide a real promenade for the town dweller and a rest for 
jaded nerves. We shall get back to Merrie England.”’ 


Taking up this lead, horizontal segregation was built into many commu- 
nities in England, including on housing estates and in cul-de-sacs. Here, 
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the road’s physical infrastructure provided clear guidance to drivers on 
how to use the space. Today’s LTNs use physical infrastructure that is less 
intrusive to communicate the new layout, including planters, signs and 
ANPR followed by fines in the post. 

Yet using physical infrastructure to separate motor vehicles from 
more vulnerable road users is only one way to achieve segregation or co- 
existence.'°° As lawyers know well, it is often much cheaper and more 
effective to use legal rules to separate users, relying on self-governance, 
not least in fear of receiving a penalty or enforcement notice if the man- 
date is breached. If we understand the highway as a resource to be allo- 
cated between different users, including motorists and pedestrians, 
drafting legal rules accordingly, we can achieve horizontal segregation — 
sharing — at much lower public cost. 


Conclusion: sharing is hard 


Highways are dangerous places. Even during the pandemic in 2020-1, 
over 1,360 people died on British roads,” with normal death rates even 
higher at around 1,750. Almost all fatalities are caused by driving, 
with car occupants suffering the highest proportion of fatalities (at 42%) 
followed by pedestrians (27%), motorcyclists (19%) and cyclists (6%). 
Deaths are most likely to occur on rural roads, though accidents are more 
frequent on urban streets with around 30,000 serious injuries a year.’ 
Motorways, which limit sharing, are the safest form of highway.’ 

While mobility is undoubtedly critical for personal, social and eco- 
nomic reasons, people exercising their right to passage are putting others 
at considerable risk. To do this effectively, and as safely as possible whilst 
creating streets that are pleasant and provide opportunities for health- 
giving active travel, we need to be able to share. Highways are governed in 
multiple ways, by highway authorities, legislation and the common law, 
individual users’ actions, social norms and infrastructure imbued with 
enforcement powers. With increasing rates of car ownership — expected 
to rise by up to 51 per cent over 2015 figures by 2050’ — recognising 
highway space as a resource to be governed is increasingly critical. 

LTNs provide useful illustrations to consider whether the highway 
is ‘a right’ of passage, ‘a place’ belonging in some sense to local residents 
rather than motor vehicles driving through, or ‘a resource’ to be allocated 
and governed. They illustrate why highways should be primarily under- 
stood as a resource, acknowledging the continued relevance of a right to 
passage for all, as well as the qualities of highways as both a regulatory 
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spatial category and individual places. Cars can still enter if driven by 
residents, but through traffic can no longer cut through. The resource is 
not static; the spatial imaginaries LTNs propose would have been com- 
monplace a hundred years ago, just as pigs seemed acceptable centuries 
before and the proliferation of motor vehicles seems conventional today. 
Spatial imaginaries can change over time, particularly for place-based 
regulatory concepts. 

Understanding the highway as a resource also highlights the many 
similarities with planning, particularly if we understand ‘development’ 
as a spatial resource to be allocated rather than the right of individual 
landowners. In planning we are sharing space in very similar ways to 
highways. This was the fundamental insight of the Uthwatt Committee 
in 19431% with its call for the introduction of nationalised development 
rights, echoed in these war years by Alker Tripp’s call for pedestrian pre- 
cincts. As we have learned during the Covid pandemic, times of national 
crisis can provide fertile ground for reimagining our surroundings and 
their regulatory regimes, including the much-debated LTNs. 
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Marine planning for sustainability: 
The role of the ecosystem approach 


Margherita Pieraccini 


Introduction 


This chapter focuses on marine spatial planning in England, and its prom- 
ise to achieve sustainable development. It does so by investigating the 
way in which the ecosystem approach, central to marine planning, is con- 
ceptualised in selected marine policy documents. Like land use planning,' 
the stated aim of marine spatial planning is sustainable development, as 
expressed in the Marine Policy Statement (MPS).? Whilst there has been 
considerable debate on the meaning of sustainable development in land 
use planning, with the presumption in favour of sustainable development 
eliciting much criticism for favouring ‘growth-dependent’ planning,’ the 
meaning of sustainable development in English marine spatial plan- 
ning has attracted less scholarly attention to date.* This can simply be 
explained by the fact that marine spatial planning is a much younger area 
of regulation, introduced under the Marine and Coastal Access (MCA) 
Act 2009. 

Following the adoption of the MPS in 2011, a regional, phased 
approach to marine spatial planning has been implemented in England, 
with the individuation of 11 marine plan areas covering inshore and off- 
shore regions. Because the MPS acts as the central framework for pre- 
paring the Marine Plans and for taking decisions affecting the marine 
environment, the study of both the MPS and the Marine Plans is neces- 
sary in order to analyse marine spatial planning in England. 

Given that marine spatial planning is a nascent system, with the 
majority of Marine Plans adopted very recently, it is too early to pro- 
vide a comprehensive assessment of how it has or has not delivered on 
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its promise of sustainable development.” However, it is not too early 
to investigate how marine spatial planning frames and attempts to 
deliver sustainable development. To do so, this chapter looks at the core 
approach underpinning marine spatial planning — that is, the ecosystem 
approach — asking how it has been conceptualised and what role it has in 
marine planning for sustainability in English waters. As discussed below, 
in international environmental law, the ecosystem approach is a key legal 
strategy for integrated marine management, moving beyond the mod- 
ernist foundations of much environmental and planning law, which are 
based on a nature/society binary, and championing epistemic pluralism. 
Thus, it has the potential to provide a novel approach to planning for 
sustainability. The extent to which this potential is fulfilled depends on 
how the ecosystem approach is conceptualised in English marine plan- 
ning policy. To investigate such conceptualisation, a textual analysis 
of selected marine planning policy documents in England is provided, 
focusing on the MPS and the first two inshore and offshore marine plans 
adopted, namely the East and South Marine Plans. The East and South 
Marine Plans cover very diverse regions and areas, and present informa- 
tion in different ways. They are ideal for a comparative reading. 

The chapter is structured as follow. The first section lays the con- 
ceptual foundations on which the paper is based by providing a critical 
investigation into the meanings of sustainable development and the eco- 
system approach. The next section introduces the legal and policy frame- 
work for marine spatial planning in England. The MCA Act 2009 is the 
main Act for the regulation of the English marine environment, contain- 
ing wide-ranging provisions related to marine conservation, licensing, 
fisheries, coastal access and of course marine planning, and establish- 
ing new bodies for the management of marine activities. The provisions 
related to marine spatial planning are to be found in Part III of the MCA 
Act 2009. Section 44 of the Act provides details for the preparation and 
adoption of the MPS, which states the general policies for contributing to 
the achievement of sustainable development in the UK marine area. The 
textual analysis of the MPS as well as East® and South England’ Marine 
inshore and offshore Plans follows. In analysing the selected planning 
documents, the research question revolves around how the ecosystem 
approach has shaped the meaning of marine planning for sustainability. 
Two interrelated arguments are made. First, that the ecosystem approach 
as a concept has the potential to move sustainable development beyond 
a trade-off between separate categories, thereby pushing for a more 
holistic consideration of sustainable marine planning. Second, that 
despite the ecosystem approach being at the heart of marine planning 
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for sustainability in England, the way in which it is defined in current 
planning documents falls short of fully achieving this potential. This is 
because the ecosystem approach is either defined quite narrowly in envi- 
ronmental terms or linked to economic issues and a neoliberal, growth- 
oriented planning agenda. 


Conceptual foundations: sustainable development 
and the ecosystem approach 


As stated in the introduction, English marine spatial planning is under- 
pinned by the objective of sustainable development and by the ecosystem 
approach.’ This is not confined to England. For example, in the EU, article 
5(1) of the Marine Spatial Planning Directive states that ‘when establish- 
ing and implementing maritime spatial planning, Member States shall 
consider economic, social and environmental aspects to support sustain- 
able development and growth in the maritime sector, applying an ecosys- 
tem approach’.? However, the concepts of sustainable development and 
the ecosystem approach are ubiquitous and can be defined in multiple 
ways. Depending on the way they are conceptualised, they may lead to 
very different results for marine spatial planning. This section discusses 
the ways in which sustainable development and the ecosystem approach 
have been conceptualised in international law and policy, as this provides 
important ontological and epistemological reflections for the domestic 
assessment of marine spatial planning. The reason for focusing on the 
international law dimension first is that most of the conceptual devel- 
opment of both sustainable development and the ecosystem approach 
stems from this scale. 

The history of the concept of sustainable development in interna- 
tional law and policy shows that, broadly speaking, there are two main 
definitions of sustainable development: one that views sustainable devel- 
opment as a trade-off between three separate pillars (the ecological, 
the economic and the social), and the other that understands sustain- 
able development more holistically. The popular three pillars definition 
of sustainable development, articulated clearly in the Johannesburg 
Declaration 2002,'° subscribes to a modernist logic and Cartesian divi- 
sion between nature and society. The three pillars (de facto two, as the 
social often disappears in the decision-making) are distinct and the aim 
of decision-making is to balance them against each other, thereby main- 
taining such divisions. If reconciliation between environmental protec- 
tion and economic development is contemplated, it is conceptualised as 
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the point of arrival, not the point of departure. Besides, this approach is 
concerned not with procedural issues but more with the balancing of dis- 
tinct substantive concerns, primarily from an anthropocentric perspec- 
tive, and it seldom problematises economic growth. 

The other view of sustainable development is one that focuses more 
on holism and inclusiveness. The roots of this view are to be found in 
the Brundtland Report,'! which spoke of interlocking crises due to the 
dissolution of the environment, economics, and society as separate com- 
partments, and argued for acknowledging the interweaving of ecology 
and economy. It is also to be found in principle 4 of the Rio Declaration,” 
which provides that ‘in order to achieve sustainable development, envi- 
ronmental protection shall constitute an integral part of the development 
process and cannot be considered in isolation from it’. More recently, 
Agenda 2030 promotes a holistic view of sustainable development, stat- 
ing that the 17 Sustainable Development Goals (SDGs) are ‘integrated 
and indivisible’, though also reiterating that they balance the three 
dimensions of sustainable development. Tellingly, the emphasis in these 
documents is not only on substantive factors but also on facilitating insti- 
tutional processes that enable fulfilment of procedural rights such as par- 
ticipation, cooperation and access to justice.'* This is key, as sustainable 
development understood in this way does not mean the achievement of 
a unified, fixed state of harmony, suppressing differences, but requires 
processes of negotiation, dialogue and openness to plural views and 
values. In a sense, it promotes bonding through difference. Although it 
is tempting to contrast this holistic and inclusive view with the balance 
approach to sustainable development, as Agenda 2030 shows with the 
reference to the three pillars approach, the two views can sit next to each 
other. Besides, the extent to which they move beyond an anthropocen- 
tric view of sustainable development is questionable. Inter-generational 
justice at the core of Brundtland is about human/social justice and some 
authors have argued that the Sustainable Development Goals (SDGs) do 
not overcome an anthropocentric bias." 

Ultimately, much depends on the way in which holism is under- 
stood. If it is understood as a way to integrate different pre-existing inter- 
ests and reach a final consensus, then the modernist logic at the basis of 
sustainable development is not overcome even when this holistic view is 
championed. If holism is understood as indicative of a relational ontol- 
ogy, whereby relations between entities and interests are ontologically 
primary, rather than derivative and where the goal is not the suppres- 
sion of difference, then we witness a clear departure from modernist 
assumptions. 
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Arturo Escobar, among others,'° has emphasised the importance of 
relational ontology as a means of rethinking sustainable development. He 
defines relational ontology as an ontology ‘in which nothing preexist [sic] 
the relations that constitute it. Said otherwise, things and beings are their 
relations, they do not exist prior to them.’ The problem with sustain- 
able development is encountered when these relations are understood as 
and reduced to separate entities, be they nature/natural resources, soci- 
ety, the economy and so on, and efforts are made to balance or integrate 
these allegedly different entities to achieve the single goal of sustain- 
able development. Drawing on indigenous cosmologies and transition 
movements, Escobar shows how there are alternative worldviews that 
do not neglect such relationality and speak about the co-constitution of 
nature and society. Their acknowledgement is important because it is a 
way to overcome ontological dualisms characteristic of modernity and to 
reclaim a space for difference. Escobar argues that: 


there are indeed relational worldviews or ontologies for which the 
world is always multiple — a pluriverse. Relational ontologies are 
those that eschew the divisions between nature and culture, indi- 
vidual and community, and between us and them that are central to 
the modern ontology . . . They point towards the pluriverse; in the 
successful formula of the Zapatista, the pluriverse can be described 
as “a world where many worlds fit”.'® 


The task of sustainable development in this context is not to balance dif- 
ferent elements to achieve a single goal, but to acknowledge the manifold 
relations and views that make up the world. It is not possible to speak 
about sustainable development in the singular. Relational ontology is 
indissolubly interlinked with epistemic plurality as relational views, 
‘worlds and knowledges otherwise’,’’ are, for Escobar, to be acknowl- 
edged in decision-making fora. Relational ontologies challenge the 
epistemic foundation of modern politics, making space for different 
epistemologies and de facto pluralising the meaning of sustainability. 
Following a relational ontology, the meaning of holism in the discourse 
of sustainable development consists not in a move towards the suppres- 
sion of difference in search of a unified and single sustainability, but in a 
movement towards plurality and recognition of multiple knowledges and 
ways of thinking and practising sustainability.” 

These reflections on the ontological foundations of sustainable 
development and their epistemological implications are important 
because when sustainable development is conceptualised as a way to 
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balance distinct substantive categories, with the economy disembed- 
ded from the social and separated from the environmental, there is the 
risk that certain interests are prioritised. This has been visible in land 
use planning in England, where ‘growth-dependent’ planning has pre- 
dominated.” The presumption in favour of sustainable development for 
plan-making as well as decision-taking to be found in paragraph 11 of 
the National Planning Policy Framework (NPPF) has been criticised for 
favouring development and economic growth, at the expense of envi- 
ronmental and social factors.” The Raynsford Review of planning in 
England has pointed out that the presumption in favour of sustainable 
development makes it more difficult to reject an application. Raynsford 
also argues that the planning system needs to be refocused on long-term 
sustainable development, which requires a more accurate definition, 
encompassing core internationally agreed principles, such as the precau- 
tionary principle or inter-generational justice.” As Simon Bird has noted, 
the approach of the Secretary of State in planning law has been to treat 
the presumption in favour of sustainable development as a question of 
balance.” Thus, environmentally unsustainable development has been 
given the green light when economic benefits outweigh the environmen- 
tal costs. A similar point has also been made in the Raynsford Review, 
which states that the poor definition of sustainable development ‘cre- 
ates space for the principles of sustainable development to be traded off 
against each other and so undermines any meaningful consideration of 
sustainable development in planning decisions’, often favouring the eco- 
nomic needs of private interests over the wider public interest in social 
and environmental issues.” However, the recent Planning for the Future 
White Paper has done little to improve the situation, not explaining how 
it defines sustainable development and stating that ‘the achievement of 
sustainable development is an existing and well-understood basis for the 
planning system’.*° Treating sustainable development as a balancing, 
trade-off exercise is highly problematic because it runs counter to a more 
holistic understanding of sustainability. 

The main problem with a trade-off approach occurs when economic 
growth is valued as outweighing environmental concerns. In those cir- 
cumstances, environmentally and socially unsustainable development is 
favoured. In short, the sustainable development agenda in planning can 
end up sustaining capitalist modes of production and consumption at the 
expense of social and environmental aspects. 

Moving to marine planning, what vision of sustainable develop- 
ment is to be found? Does marine planning for sustainability mean de 
facto planning for growth, and is sustainable development understood 


TAKING ENGLISH PLANNING LAW SCHOLARSHIP SERIOUSLY 


as a way to achieve a balance/trade-off between different substantive pil- 
lars? To answer these questions, it is essential to consider a key concept 
in marine planning (absent from land use planning), namely the ecosys- 
tem approach, and to investigate whether the ecosystem approach ena- 
bles a shift towards a more relational view of sustainable development in 
marine planning. 

The ecosystem approach has come to occupy a prominent place 
in international environmental law and governance, especially, but not 
exclusively, in relation to marine issues.”’ This is not surprising given that, 
as explained below, the concept of integration is at the core of the eco- 
system approach, and it applies neatly to managing the interconnected 
systems to be found in the fluid and dynamic marine environment. The 
ecosystem approach has also been adopted as the primary framework for 
action under the Convention on Biological Diversity (CBD).”° 

There is no single definition of the ecosystem approach. It is an amor- 
phous and potentially expansive concept. As Arie Troubworst has argued,” 
at its most basic, the ecosystem approach is about the holistic management 
of activities, following best available ecological knowledge aimed at satis- 
fying human needs without compromising ecological integrity. 

The holistic view inherent in the ecosystem approach derives from 
the concept of the ecosystem itself. An ecosystem is made up of the rela- 
tionships between its biotic and abiotic components. Humans are not an 
external force operating on a natural resource base; they are an integral 
part of the ecosystem itself. In this way, the ecosystem approach avoids 
falling into the anthropocentric trap. Hence the modernist dichotomy 
between nature and society disappears. As defined in article 2 of the 
CBD, ecosystem means ‘a dynamic complex of plant, animal, and micro- 
organism communities and their non-living environment interaction as a 
functional unit’. The Guidance on the Ecosystem Approach produced by 
the Secretariat of the CBD explains well the holistic approach at the basis 
of the ecosystem approach: 


The ecosystem approach is based on the application of appropri- 
ate scientific methodologies focused on levels of biological organ- 
ization, which encompass the essential structure, processes, 
functions and interactions among organisms and their environ- 
ment. It also recognizes that humans, with their cultural diver- 
sity, are an integral component of many ecosystems . . . After all, 
all biomes . . . are interconnected in some way, and management 
action will likely have limited success if these connections are not 
taken into account.*° 
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If integration is at the core of the concept, it is important to stress that it 
is a point of departure, rather than a point of arrival — by contrast with 
the approach to sustainable development discussed above — as the eco- 
system approach assumes that relationships between living organisms 
and their physical environments are what primarily exist. Thus, the eco- 
system approach is underpinned by a relational ontology, focussing on 
processes, functions and interactions. 

Moreover, the ecosystem approach is not only about substantive 
integration but also provides important procedural openings by calling 
for the acknowledgement of different knowledges in decision-making. 
This is most explicit in the so-called Malawi principles, contained 
in Annex B to Decision V/6 of the CBD on the Ecosystem Approach.®*! 
Decision V/6 has been seminal in describing the ecosystem approach 
and spelling out the interlinked and complementary principles of the 
ecosystem approach, whose application is recommended. Principles 
1, 11 and 12 are most relevant to the epistemological opening at play. 
Principle 1 states that ‘the objectives of management of land, water and 
living resources are a matter of societal choice’ and that different sectors 
of society view ecosystems in different ways, depending on their cultural, 
economic and societal needs. This emphasis on the plurality and diver- 
sity of perspectives on the objectives of management, which will enable 
the recognition of different worldviews, is reminiscent of the epistemic 
plurality advocated by scholars of pluriversality, such as Escobar. It also 
shows, as Vito De Lucia has argued, that ecosystems are not ontologically 
given, but are co-produced by social and ecological elements, thereby 
making a point on the political epistemology of nature.” 

Malawi principle 11 states that the ‘ecosystem approach should 
consider all forms of relevant information, including scientific and indig- 
enous and local knowledge’. This is justified on instrumental grounds, 
stating that different sources can offer complementary information and 
enable a much better knowledge of ecosystem functions but also on more 
normative grounds by reference to the relevance of sharing information 
and checking decisions against available knowledge and views of stake- 
holders. Principle 12 states that ‘the ecosystem approach should involve 
all relevant sectors of society and scientific disciplines’. The rationale 
behind this principle revolves around the complexity of biodiversity 
problems, involving many interactions so that necessary expertise at all 
levels of decision-making should be engaged. 

For these reasons, the ecosystem approach is indicative of a 
paradigm shift in environmental law, as many authors have argued.” 
Rather than thinking about single species or habitats, or nature as a 
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resource base for human activity, the ecosystem approach enables 
environmental law to focus on dynamic systems, in which each compo- 
nent (including human beings) is inter-linked in ecological processes 
of various temporal and spatial scales. Further, the focus on participa- 
tory processes shows that epistemic integration is an essential compo- 
nent of the ecosystem approach. Thus, the ecosystem approach has a 
transformative role, shifting sustainable management from a sectoral 
to a place-based holistic approach and holding the potential to increase 
environmental democracy. 

However, it presents its challenges, especially regarding legal cer- 
tainty because the concept of the ecosystem that is at its centre does not 
have clear-cut boundaries and cannot be reduced to precise elements and 
principles. As Dan Tarlock has discussed, although the concept of ecosys- 
tem has important implications for the future of environmental law, its 
translation into operational legal standards is not straightforward as the 
problem of scale is encountered.** When speaking about ecosystems, a 
unique spatial scale cannot be identified, as an ecosystem can refer to a 
single tree but also to a transnational landscape, and the temporal scales 
of management are not easily definable. For Tarlock, the solution is to 
move towards adaptive management that recognises that all ecosystem 
conservation is an experiment requiring constant adjustment in light of 
new knowledge.” Similarly, Niko Soininen and Froukje Platjouw discuss 
the importance of adaptive capacity for EU aquatic environmental law, 
embracing the ecosystem approach.*° Interestingly, adaptive manage- 
ment appears in principle 9 of the Malawi principles, which states that 
‘the ecosystem approach must utilize adaptive management in order to 
anticipate and cater for such changes and events’. 

Although adaptive management can be a useful concept to tackle 
scalar uncertainties and render ecological management responsive, this 
does not erase the fact that the ecosystem approach is underpinned by a 
complex and dynamic ecological concept, so that multiple and sometimes 
contested conceptualisations exist. This point has been well made in the 
work of De Lucia, who has traced, following a genealogical approach, 
how different and competing narratives of the ecosystem approach exist 
in international law and policy.°” 

These considerations have value for the present discussion on 
marine spatial planning. The ecosystem approach is all about holism, rela- 
tional ontology and epistemic plurality, transcending modernist dichoto- 
mies between nature and society, and thereby able to move the goal of 
sustainable development away from a balance/trade-off approach and 
its anthropocentric orientations. However, due to its ubiquitous nature, 
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more than one conceptualisation of the ecosystem approach exists. Thus, 
whether the ecosystem approach truly contributes to a relational orien- 
tation of sustainable development depends on the way in which English 
marine spatial planning law and policy defines it and engages with it. 
This question will be explored below, after providing an introduction to 
English marine spatial planning law. 


An introduction to English marine spatial planning law 


Marine spatial planning is a process which responds to growing and com- 
peting demands for marine spaces and resources by allocating spatial and 
temporal distribution of activities in marine areas to achieve sustainable 
development. Marine spatial planning does not focus on a single sector, 
be it marine conservation, fishing or renewables; it champions integrated 
and multi-functional management.** It is not surprising, then, that it 
has put at its core the holistic concept of the ecosystem approach. For 
some scholars, marine spatial planning is defined through the ecosystem 
approach, and is based on ecological principles articulating healthy and 
functioning ecosystems.” Policy too stresses the importance of imple- 
menting the ecosystem approach in marine spatial planning.*° 

Marine spatial planning legislation is gradually becoming more com- 
mon around the world. As mentioned at the start of this chapter, in England, 
marine spatial planning was established under the MCA Act 2009, Part III. 
Therefore, its introduction is antecedent to the EU’s legal efforts in this 
field, which date to 2014,“ making the UK one of the leading countries in 
Europe to introduce legal requirements for marine planning.*? The provi- 
sions relating to marine spatial planning contained in the MCA Act 2009 
are very detailed, including the requirement to prepare the MPS under 
section 44, and the Marine Plans for each marine area under section 51. 
The MPS provides strategic environmental, social and economic considera- 
tions and policy objectives for key sectors, as well as detailing 22 high-level 
marine goals. The policies contained in the MPS are to contribute to the 
achievement of sustainable development in the UK marine area.“ 

Responsibility for preparing the Marine Plans lies with the 
Secretary of State in England** but it has been delegated to the Marine 
Management Organisation (MMO), an executive non-departmental pub- 
lic body established under Part I of the MCA Act 2009, with the general 
objective of contributing to the achievement of sustainable development 
and discharging many marine functions on behalf of the UK govern- 
ment. There are a total of 11 Marine Plans covering English inshore and 
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offshore waters. The first Marine Plans were adopted in 2014 to cover 
the East inshore and offshore marine plan areas (East Inshore and East 
Offshore Marine Plans). They were followed by the South Inshore and 
Offshore Plans in 2018 to cover South of England inshore and offshore 
plan areas. The other Marine Plans, covering North East inshore and off- 
shore, South East inshore, South West inshore and offshore and North 
West inshore and offshore, were adopted in Summer 2021. 

If we were to draw an analogy with land use planning, we could say 
that the MPS sits on the same strategic plane as the NPPF or the National 
Policy Statements for major infrastructure, while Marine Plans operate at 
the level of local plans, though covering areas that are much more extensive. 

Like local plans on land, Marine Plans are subject to a Habitats 
Regulation Assessment* and a Sustainability Appraisal*° prior to their 
establishment. The MMO is also required to prepare a Statement of 
Public Participation,“ setting out how and when interested persons will 
be engaged in the planning process. Once a draft plan is published, it is 
subject to consultation to allow public representations to be made. Under 
section 58 of the MCA Act 2009, public authorities must take authorisa- 
tion or enforcement decisions in accordance with the appropriate marine 
policy documents within or affecting the marine area in question.*® This 
includes decisions that require development consent, such as wind farms, 
and those that do not, such as shipping or fishing.“ Thus, their remit is 
very wide and goes beyond development. Some discretion is afforded to 
the public authority if ‘relevant considerations indicate otherwise’. If a 
public authority takes an authorisation or enforcement decision other- 
wise than in accordance with the appropriate marine policy documents, 
the authority must state its reasons for doing so.°! There is no obligation 
for public authorities to consult with the MMO. 

Under section 58(3) of the MCA Act 2009, public authorities must 
have regard to the appropriate marine policy documents when taking a 
decision relating to the exercise of their functions capable of affecting 
the whole or part of the UK marine area, which is not an authorisation or 
enforcement decision. 

Both the MPS and the Marine Plans are to be kept under review,” 
and can be amended and withdrawn if necessary.” There is also an obli- 
gation of periodic monitoring and reporting on implementation.** These 
provisions point to an adaptive management approach. As mentioned, 
the law is explicit in stating that the goal of marine planning is sustain- 
able development and this is the stated objective for the policies of both 
the MPS and the Marine Plans.™ No definition of sustainable develop- 
ment is given in the law, leaving the objective open-ended. 
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The next section analyses marine planning documents to investi- 
gate the way in which sustainable development is promoted, focusing on 
the way the ecosystem approach is conceptualised. 


The ecosystem approach in the MPS 


This section attempts to answer the research question the chapter is pos- 
ing- namely how the ecosystem approach shapes the meaning of sustain- 
able marine planning. It does so through a textual analysis of selected 
marine planning documents. Whilst, by contrast with the EU Marine 
Spatial Directive, the MCA Act 2009 is silent in relation to the ecosystem 
approach, its implementation documents place the ecosystem approach 
at the centre of marine planning. The UK MPS states that the process of 
marine planning will ‘manage competing demands on the marine area, 
taking an ecosystem-based approach’.** In addition, one of its high-level 
marine objectives requires the UK governments to ensure that ‘the use 
of the marine environment is spatially planned where appropriate and 
based on an ecosystem approach’.*” 

The interpretation of the ecosystem approach in the MPS is 
explicitly linked to regulation 5 of the UK Marine Strategy Regulations 
2010,” which transpose the EU Marine Strategy Framework Directive 
into domestic law. This demonstrates the influence of EU environmen- 
tal law on domestic marine planning. The Marine Strategy Framework 
is the environmental pillar of EU marine law, and it is very ecocentric 
in nature, establishing a framework within which Member States shall 
take the necessary measures to achieve or maintain good environmen- 
tal status.” Under article 9, the Marine Strategy Framework Directive 
requires Member States to determine good environmental status for 
their marine areas on the basis of qualitative descriptors listed in Annex I. 
Such descriptors are of an ecological nature (for example maintenance 
of biological diversity, minimisation of human-induced eutrophica- 
tion, exploitation of commercial fish and shellfish within biological safe 
limits) and no social descriptors are listed. In the post-Brexit context, the 
Marine Strategy Regulations 2010 are retained EU law,” having been 
amended by Part 3 of the Marine Environment (Amendment) (EU Exit) 
Regulations 2018 to ensure their operability after the UK’s departure 
from the EU.*! 

Regulation 5 of the Marine Strategy Regulations 2010, as amended, 
specifies that the ecosystem approach ensures that the collective pres- 
sure of human activities remains compatible with the achievement of 


TAKING ENGLISH PLANNING LAW SCHOLARSHIP SERIOUSLY 


good environmental status and does not compromise the capacity of 
marine ecosystems to respond to human induced changes. The MPS also 
adds a third limb to Regulation 5’s definition, stating that the ecosystem 
approach enables the sustainable use of marine goods and services.” 
This third limb is present in the EU Marine Strategy Directive’s defini- 
tion of the ecosystem approach under article 1(3), but not in the Marine 
Strategy Regulations, though the reference to present and future genera- 
tions also found in article 1(3) of the Directive is absent from the defini- 
tion presented in the MPS. 

Turning now to assess the interpretation of the ecosystem approach 
in the MPS, several points can be made. First, it is evident that envi- 
ronmental considerations are predominant, reinforced by the fact that 
the good environmental status descriptors are only about environmen- 
tal matters, not about humans. Second, procedural justice issues are 
not considered: participation and epistemic pluralism are absent from 
the definition. Further, not much attention is paid to intra- and inter- 
generational justice, demonstrated by the decision to remove from the 
MPS the reference to future generations found in article 1(3) of the 
Marine Strategy Framework Directive. Third, the dichotomous under- 
standing between nature and society is present because ecosystems are 
framed and understood in purely environmental terms and human activi- 
ties are solely defined as pressures on the marine environment, which is 
reduced to a resource base. The presence of the terms ‘sustainable use’ 
(rather than sustainable development) and ‘goods and services’ further 
indicate an emphasis on the economic aspects of sustainability. Finally, 
given that the ecosystem approach serves to ‘manage competing demands 
in the marine area’, a view of sustainable development that looks at bal- 
ancing the needs of the various sectors, rather than a relational ontology, 
is promoted by the MPS. 


Operationalising the ecosystem approach in Marine 
Plans: the MMO-commissioned framework 


To support the operationalisation of the ecosystem approach to marine 
planning as required by the MPS, the MMO commissioned the writing 
of a practical framework.® This framework builds on CBD Malawi prin- 
ciples, suggesting a modified set of principles suitable for application in 
marine planning. It was published in 2014, and therefore could not influ- 
ence the East Plans, adopted the same year, but could support the writ- 
ing of the other Plans. However, as explained below, the way that it has 
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influenced the South Plan in practice is negligible. Although the South 
Plan presents a more integrated approach, it does not show a wide under- 
standing of the ecosystem approach. 

Although the MMO-commissioned framework employs the defini- 
tion of marine spatial planning to be found in the MPS, with all its limi- 
tations identified above, the endorsement of an adapted version of the 
Malawi principles helps to bring forth key elements of the ecosystem 
approach, pointing to a relational view. The conceptual discussion of the 
ecosystem approach in the previous section of this chapter highlighted 
three Malawi principles (principles 1, 11 and 12) that point to epistemo- 
logical opening, essential for pluriversality, and also discussed principle 9 
as key for recognising change and the need for adaptive management. 
Most, but not all, of these principles are to be found in the MMO- 
commissioned framework. Malawi principle 11 is copied into principle 4 
of the MMO framework, which states that ‘all forms of relevant infor- 
mation should be considered including scientific and local knowledge’; 
Malawi principle 12 is copied into MMO framework principle 5, which 
states that ‘all relevant sectors of society and scientific disciplines should 
be involved’, and a reference to the Statement of Public Participation as 
a way to implement these two principles is made. Principle 9 is reflected 
in principle 3 as well as principle 6, which respectively point to an 
acknowledgement of change and the endorsement of adaptive manage- 
ment. However, Malawi principle 1 is changed more drastically, with the 
revised MMO framework principle 1 stating that ‘there should be clear 
long-term ecosystem objectives, ideally linked to targets and indicators, 
against which progress can be monitored’. This change is justified on 
the basis that ‘marine management objectives are relatively fixed’ and 
that the Malawi principle underplayed the importance of setting clear 
ecosystem objectives. However, in doing so, the emphasis on the plural- 
ity of perspectives on management and the social (ecological) construc- 
tion of these, fundamental to highlight the pluriversal epistemology of 
nature, is lost. 

Thus, while the MMO-commissioned framework goes a step fur- 
ther than the MPS in endorsing openness to epistemic plurality, it does 
not present a complete relational shift as it falls short of thinking about 
the socio-ecological construction of the marine problem. Also, by sim- 
ply invoking the Statement of Public Participation as a means to fulfil 
the requirements of Malawi principles 11 and 12, it does not provide 
a nuanced reading of participation, saying nothing about the terms of 
inclusion (for example consultative or deliberative) or how to account for 
different views and potential epistemic conflicts. 
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The Ecosystem approach in the East and South 
Marine Plans 


Turning to the Marine Plans, different set-ups and approaches are notice- 
able between the East and the South Plans. As already mentioned, the 
East Plans were the first to be adopted in 2014 and the South Plans were 
adopted in 2018. Both contain inshore (from mean high water out to 12 
nautical miles) and offshore (from the seaward limit of the territorial sea 
out to the 200 nautical mile boundary of the Exclusive Economic Zone) 
Plans. The East Plans cover an inshore area of 6,000 square kilometres 
stretching from Flamborough Head to Felixstowe and an offshore area of 
approximately 49,000 square kilometres, while the South Plan covers an 
area of around 20,000 square kilometres of water across 1,000 kilome- 
tres of coastline from Folkestone to the River Dart. 

The phased adoption of the Plans is interesting in itself: plan- 
making is portrayed as an iterative process, with the newer plans learn- 
ing from the previous ones, whilst adapting to local conditions. Besides, 
the legal requirement to have Plans reviewed every three years sup- 
ports in principle such an iterative process, thereby displaying charac- 
teristics of adaptive management, an essential element for the success 
of the ecosystem approach. The extent to which adaptive management 
has happened in practice is more debatable. For example, the first three- 
year Report on the East Plans (2014-17) did not generate novel data 
but drew almost entirely on data gathered from other monitoring pro- 
grammes, and did not review the East Plans’ policies but only some (5 
out of 11) of its objectives. This renders the added benefit of the review 
process questionable.“ Improvements have been made with the second 
three-year Report (2017-20), with reporting across all objectives, assess- 
ment of policy effects, and consideration of policy effectiveness, though, 
as with the first three-year Report, most data is taken from existing mon- 
itoring programmes and data generated from MMO’s marine licensing 
programme.” Given that data gaps were the reasons for avoiding explicit 
spatial policies in the East Plans as explained below, it is questionable why 
little attempt was made to gather new data for the monitoring Reports. 

The main difference between the objectives and policies of the East 
Plans and the South Plan is that while the former are sector specific, the 
latter are more integrated, thus apparently displaying a stronger ecosys- 
tem approach to marine planning. Planning policies in the East Plans 
are structured around individual maritime sectors (for example aggre- 
gates, offshore renewables, fishing) and a series of objectives divided 
into economic, ecological and social categories. This seems indicative of 
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a fragmented approach and an endorsement of the ‘balance’ view of sus- 
tainable development, whereby the natural elements are divorced from 
the social and economic ones. By contrast, the South Plan adopts a cross- 
sectoral approach. For example, objective 7 relates to supporting the 
reduction of the environmental, social and economic impacts of climate 
change. It encourages the implementation of mitigation and adaptation 
measures that avoid proposals’ indirect contributions to greenhouse gas 
emissions, reduce vulnerability, improve resilience to climate and coastal 
change and consider habitats that provide ecosystem services. Thus, the 
South Plan seems to portray a more holistic understanding of sustainable 
development. However, the picture is more nuanced than this. 

Despite their sectoral structure, the East Plans make an effort 
towards holism by stating that the objectives need to be considered 
alongside one another” and that ‘the plan policies should not be read in 
isolation as more than one policy could apply to any proposal’.°° However, 
the East Plans are silent on value prioritisation and negotiation between 
policies, leaving the choice regarding which policies are appropriate to a 
particular decision of the public authorities. Such uncertainty regard- 
ing decision-making is exacerbated by the fact that the East Plans remain 
silent regarding how resources are going to be allocated. This is justi- 
fied on the basis that there is lack of available data, hence prescriptive 
policies within the Plans cannot be formulated, rendering them more 
of a strategic guide than a spatial plan. This criticism is also applicable 
to the South Plan. Indeed, most policies do not have any specific spatial 
application and are not prescriptive, rendering very uncertain how the 
ecosystem approach will be implemented on the ground when choices 
regarding activities are made, and leaving much discretion in the hands 
of the public authorities. The Plans do not constitute helpful guidance to 
public authorities for consenting decisions, as they do not explain how 
the various policies are to be prioritised in case of conflict. The Plans put 
this in a positive light, as an endorsement of flexibility. However, their 
role as Plans to provide clarity and certainty for developers, sea users and 
public authorities is obviously watered down. 

As regards the South Plan, despite its laudable cross-sectoral 
approach, it frames the ecosystem approach primarily around economic 
aspects. Indeed, the link between the ecosystem approach and economic 
issues is made from the very start, when it is specified that the Plan ‘takes 
an ecosystem approach and reflects the benefit of clean and healthy 
seas and natural capital to provide ecosystem goods and services’.’° Most 
of the subsequent references to ecosystem are to ‘ecosystem services’ 
and multiple mentions of natural capital are made, thereby embracing 
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a functional/instrumental and economically oriented view of sustain- 
able marine planning. The emphasis in the South Plan on natural capi- 
tal reflects the UK Government’s longstanding focus on this concept and 
again highlights the broader issue of the tension between international 
and domestic conceptualisations of sustainable development and the 
ecosystems approach. Such emphasis on the economic aspects is particu- 
larly problematic for affective values, or soft variables that are difficult to 
express in monetary terms or to quantify. Only calculable and quantifi- 
able cultural ecosystem services such as tourism or recreational activi- 
ties are represented, excluding other values such as place attachment, 
discussed by Chiara Armeni, below. Such a narrow representation of the 
ecosystem approach shows that the MMO-commissioned framework on 
the ecosystem approach did not have a strong influence on the drafting 
of the South Plan. 

For some commentators, the East Plans are also indicative of a neo- 
liberal ethos, with a strong focus on economic aspects of sustainability 
and an emphasis on reducing the bureaucratic burdens for industry, the 
promotion of resource exploitation and the translation of coastal well- 
being in economic terms, such as employment opportunities for coastal 
communities.” If the predominance of economic aspects of sustain- 
ability is clearly visible in the East Plans, it should be noted that when 
it comes to the discussion of the ecosystem approach in the East Plan, 
reliance on environmental/scientific information is predominant, rather 
than an economic discourse. However, such reliance on environmen- 
tal knowledge is problematic in itself as other, more experiential, user- 
based knowledge is left out of the domain of legitimate knowledge in 
the East Plans. The explicit mention of the ecosystem approach is made 
in relation to the context of objective 6 (to have a healthy, resilient and 
adaptable marine ecosystem in the East marine plan areas). Like the 
MPS, multiple references are made to some” of the Marine Strategy 
Framework Directive’s good environmental status descriptors to dis- 
cuss how to manage the pressures of human activities on ecosystems. 
For example, noise and litter are singled out as two pressures that the 
ecosystem-based approach needs to manage and they are directly linked 
to the Marine Strategy Framework Directive requirements, respectively 
descriptor 11 and descriptor 10.7” A clear distinction is made between the 
environment and human pressures, reinforcing the dichotomy between 
nature and society. No consideration of procedural aspects of the eco- 
system approach, such as broad participation, is provided. Similarly, the 
South Plan does not say much regarding how different knowledges have 
been used and what place local knowledge should occupy when it comes 
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to decision-taking. As Ralph Tafon put it, ‘ecosystem-based management 
constitutes a discursive art of “herding” particular groups of people and 
their “alternative” ways of knowing and living with the marine environ- 
ment towards achieving limited policy outcomes’” and it is far from neu- 
tral and adaptive. Participation under such circumstances would seem to 
be a co-opted discourse aimed at achieving a narrow consensus legitimis- 
ing preconceived policy outcomes, not subject to societal debate. 

Arguably, other sources of knowledges have been considered at 
early stages in plan-making, as explained in the Statements of Public 
Participation,” which detail the who, when and how of engagement, 
and the way in which comments and perspectives will be taken on board 
in the marine planning process. However, studies empirically exploring 
participation in marine spatial planning have found that, despite these 
legal requirements, the level of participation is tokenistic and centred on 
output-oriented legitimacy rather than input-oriented legitimacy.’”° For 
some, marine spatial planning is ‘post-political’, meaning that the space 
of contest and alternative readings of planning are discarded in favour 
of the adoption of consensual procedures within a neoliberal economic 
policy framework that is not subject to debate.” Also, for present pur- 
poses, it should be noted that the Statements of Public Participation do 
not make any reference to the ecosystem approach, thereby divorcing the 
discourse on ecosystem approach from that on participation. 


Conclusion 


This chapter has provided some reflections on the meaning of plan- 
ning for sustainability, considering the case of English marine spatial 
planning. Like land use planning, marine planning’s objective is sustain- 
able development but, by contrast with land use planning, marine plan- 
ning has the ecosystem approach at its core, playing a role in contributing 
to the way sustainable marine planning is framed and delivered. Indeed, 
the chapter has explored the way in which the ecosystem approach, as 
conceptualised in selected marine planning documents, is framing the 
meaning of sustainable marine planning. It has been argued that whilst 
the ecosystem approach, as defined in international environmental law 
(and more specifically the CBD’s Malawi principles), is underpinned by a 
relational ontology and by epistemic pluralism, helping to shift the con- 
ceptualisation of sustainable development beyond a balance/trade-off 
exercise, this is not visible in the way it has been conceptualised in the 
domestic marine planning context. The textual analysis of the MPS and 
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the East and South Marine Plans shows that the ecosystem approach has 
been interpreted in a narrower way, focusing on either environmental- 
only issues or economic ones. Both the MPS and the Marine Plans define 
the ecosystem approach by means of ecological indicators derived from 
the Marine Strategy Framework Directive that exclude the human 
dimensions and/or in terms of ecosystem services and natural capital. 
Environmental, social and economic issues are presented as separate. 
Although the Malawi principles, albeit revised, appear in the MMO- 
commissioned framework to operationalise the ecosystem approach, 
they do not seem to have greatly influenced the South Plan, which was 
adopted after the MMO-commissioned framework was developed. This 
means that the ecosystem approach as conceptualised in the marine pol- 
icy documents analysed above does not contribute to a relational view of 
sustainable development. The risk of marine planning is that it follows 
the same pro-growth agenda as land use planning and, rather than pre- 
senting a radical alternative to the dichotomy between nature and soci- 
ety, retains modernist roots. 
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Part Ill 
Participation 
Carolyn Abbot and Maria Lee 


Much of the large legal literature on participation in England revolves 
in some way around the planning system. Only rarely, however, does it 
explicitly centre itself on planning law and planning questions. Many 
of the chapters in this volume raise the who, how and what of partici- 
pation, and the role of legal frameworks in enabling or constraining 
participation. Our two chapters in this section address public participa- 
tion directly. The democratic or substantive potential of participation, 
and its challenges and weaknesses! (intensified by an increasingly pro- 
development planning policy framework’), are well known. In their 
detailed exploration of particular cases (the Navitus wind farm and the 
Hulton Estate development), our contributors explore fresh facets of the 
participatory conundrum. 

Whilst the division is not stark, and both authors see value in dif- 
ferent understandings of participation, these chapters address public 
participation from different perspectives. Carolyn Abbot, in her evalua- 
tion of the potential contribution of legal experts to strengthening par- 
ticipatory opportunities for local community groups, tends to focus on 
the ability of participation to contribute to the quality of outputs. Chiara 
Armeni, on the other hand, looking at the approach to offshore wind 
energy under the Planning Act 2008, inclines more to the view that the 
participatory elements of planning are part of the democratic processes 
and structures of society. 

Abbot’s chapter highlights a particular dimension of the uneven 
distribution of opportunities to participate. As resource-rich participants 
in the planning system, developers are well-equipped to shape future 
land use (a theme also captured in Edward Mitchell’s chapter); access 
by other participants to legal experts as knowledge providers, skilled 


advocates and experienced practitioners promotes better and more even 
participation. Armeni, as well as beautifully reinforcing the position of 
place experience on the legal agenda, argues that planning law does not 
prevent, and could even welcome, place-based arguments as a basis for 
planning decisions. 


Notes 


1. See e.g. Armeni and Lee 2021. 
2. Beebeejaun 2018. 
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Place, participation and planning law 
in a time of climate change 


Chiara Armeni 


Introduction 


A place is a complex frame through which we understand the world.! 
Places are more than simply spatial locations, a point on the map, a 
potential development site. A place is a representation packed with rela- 
tional, emotional, symbolic and metaphorical connotations. In a useful 
definitional effort, David Seamon describes it as ‘any environmental 
locus in and through which individual or group actions, experiences, 
intentions, and meanings are drawn together spatially’. Space becomes 
place when it feels ‘familiar’ and ‘acquires definition and meaning’.’ The 
way in which such acquisition of meaning occurs is at the centre of a rich 
academic enquiry mostly undertaken by geographers and philosophers, 
but is relatively underexplored by legal scholars.* 

Yet law is an important part of this intellectual endeavour, as law 
constructs and is constructed by spatiality and placeness. Places are 
‘made’ and transformed — although not exclusively — through legal and 
regulatory processes and the normative choices underpinning them. 
Planning law constantly prioritises and negotiates what interests and 
frames are taken into account in shaping place through development. 
At the heart of this exercise, planning law is confronted with how indi- 
viduals and communities perceive, understand and accept infrastructure 
developments in and for a particular place. The National Design Guide 
2021 clarifies that ‘the identity or character of a place comes from the 
way that buildings, streets and spaces, landscape and infrastructure com- 
bine together and how people experience them. It is not just about the 
buildings or how a place looks, but how it engages with all of the senses.” 
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How people experience places — and infrastructure within them — and 
what this means for planning decisions, are important questions for plan- 
ning law. 

These questions acquire an even greater significance in a time of 
climate crisis. Climate change is progressively transforming our familiar 
places not only by profoundly affecting their morphological and ecosys- 
tem characteristics, but also through the need for new, large-scale energy 
infrastructure.° The way in which this infrastructure ‘fits’ with people’s 
relationships with places is complex and shapes public acceptance of pro- 
jects. People’s experience of places is reflected in the public participation 
process on planning consent, where wind energy infrastructure is often 
framed by participants as ‘out of place’ — as a threat or disruption to the 
place as it would be seen to ‘industrialise’ an otherwise rural place that 
is considered for its natural beauty and remoteness.’ The climate change 
context in which consent decisions occur also usefully illustrates the ten- 
sions between technical evidence and democratic participation in plan- 
ning decisions.® 

This chapter’s main purpose is to emphasise place experience in 
the legal agenda. First, the chapter locates the concept of place experi- 
ence in the academic literature and explains why it is important for plan- 
ning decisions. Secondly, it looks at how place experience is dealt with 
in the consent process for offshore wind energy Nationally Significant 
Infrastructure Projects (NSIPs) in England. Drawing on my earlier 
research, I discuss the examination of the Navitus Bay Wind Park project 
as an interesting example of how place experience claims are raised and 
handled in the process.’ My central argument here is that place experi- 
ence claims are received by the NSIP regulatory process, but their rec- 
ognition as basis for the decision is limited by a comfortable reliance on 
technical assessment and a strong policy commitment to climate mitiga- 
tion. Third, the chapter contends that, although handling experience is 
difficult for decision-makers, planning law does not represent a neces- 
sary barrier to it. I suggest that a broader interpretation of the notion of 
material considerations could help decision-makers be more confident in 
recognising place-based arguments as a legitimate basis for a planning 
consent decision, even in the urgency of the climate crisis. 


Place experience 


Places shape and are shaped by our experience. In his seminal work, Yi- 
Fu Tuan defines experience as ‘a cover-all term for the various modes 
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through which a person knows and constructs a reality. These modes 
range from the more direct and passive senses of smell, taste, and touch 
to active visual perception and the indirect modes of symbolization.”° For 
Tuan, through experience, places are a way to know the world. However, 
experience is problematic as feelings and aesthetic responses are diffi- 
cult to express, explain or quantify in scientific terms. Tuan argues that 
the physical sciences are inevitably blind to this experiential complex- 
ity: ‘experiences are slighted or ignored because the means to articulate 
them or point them out are lacking’. 

Despite these barriers, place experience as knowledge remains a 
key framing. As Edward Casey explains, ‘to live is to live locally, and to 
know is first of all to know the place one is iw.” A place is both the source 
and the object of knowledge. Tim Cresswell notes how ‘place is. . . a way 
of seeing, knowing, and understanding the world. When we look at the 
world as a world of places, we see different things. We see attachments 
and connections between people and place. We see worlds of meaning 
and experience.’* 

Place experience represents a mode of situated knowledge. Situated 
knowledges not only build on and define what people know, but ‘they also 
shape the ways they interpret experiences as experiences." As knowl- 
edge is conceptually situated within one’s experience, it is also geographi- 
cally situated due to one’s spatial relationship with a particular place. 
In this sense place experience is often equated to local knowledge. For 
Jason Corburn, as local knowledge is ‘practical, collective and strongly 
rooted in a particular place’, it constitutes an ‘organized body of thought 
based on immediacy of experience’.'° Place experience embeds a mixture 
of practical, sensory and emotional triggers. People develop their place 
experience through an indiscernible combination of actions (for example 
shopping,” playing, walking, cycling, bird-watching, fishing), sensory 
perceptions (for example the smell, sound or view of the landscape) and 
emotional connections (for example place attachment, sense of place, 
place identity). Each one of these elements is multidimensional and con- 
tested. Boundaries are difficult to draw. Seamon explains this through 
the ‘place ballet’: ‘an interaction of individual bodily routines rooted in a 
particular environment that may become an important place of interper- 
sonal and communal exchange, meaning, and attachment’."® 

These overlying sensory and emotional characteristics of place 
experience are difficult to separate, making the boundary between place 
and other framings sometimes hard to recognise. Landscape is a good 
example. The traditional distinction between landscape and place focuses 
on the ‘visual’ and ‘visuality’. Landscape is ‘an intensely visual idea’. 
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It implies a particular relationship with the viewer. From this perspective 
a landscape is not a place: ‘We do not live landscapes — we look at them.” 
But in some contexts, a landscape ‘is more than “the view”’.*' Jeff Malpas 
calls it ‘the landscape problem’, as ‘landscape, while often understood in 
purely visual terms, is inadequately understood if construed as merely a 
“view” ’.? Here the role of experience is crucial, bringing landscape and 
place to a closer, possibly overlapping, position. Casey understands land- 
scapes as ‘placescapes’, ‘congeries of places in the fullest experiential and 
represented sense.” Landscape as passive view neglects the active expe- 
rience of place from which view arises.” 

Place experience is not only a useful frame to appreciate the rich- 
ness of landscape as constructed and beyond ‘the physical’ and ‘the 
visual.” As Maria Lee suggests, people’s lived experience represents the 
link between landscape and place attachment.” Place attachment refers 
to the ‘bonding of people to places’.’” This relationship is dynamic and 
socially constructed” as well as multidimensional.” Place attachment is 
‘a state of psychological well-being experienced by a person as a result 
of the mere presence, vicinity, or accessibility of the place’ or ‘a posi- 
tive affective bond between an individual and a specific place, the main 
characteristic of which is the tendency for the individual to maintain 
closeness to such a place’.*! It can refer to both the process of attachment 
and the outcome of that process.*” The feeling of attachment can origi- 
nate ‘with familiarity and ease, with the assurance of nurture and secu- 
rity, with the memory of sound and smells, of communal activities and 
homely pleasures accumulated over time’.** It encompasses ‘the experi- 
ence of living or spending time in a particular place’.** A sentiment of 
attachment can develop over time, as well as through intense and mean- 
ingful experiences. This notion is connected to other constructs or pro- 
cesses, such as place identity, sense of place, or place meaning, but there 
is a lack of consensus on the structure of such relationships and how to 
measure them.* Experiences of place attachment shape people’s atti- 
tudes towards wind energy infrastructure. Place attachment can induce 
either public support or opposition to energy infrastructure develop- 
ment, depending on whether the technology is perceived as a threat or 
an opportunity to the locality.°*° 

This deeper understanding of place experience is relevant to plan- 
ning decisions. From the perspective of the substantive input, experience 
claims represent modes of situated knowledge.*’ While experiential evi- 
dence is always problematic for law, people’s experience of doing, perceiv- 
ing and feeling in a place are important complements of any other — far 
less questioned or scrutinised — form of knowledge (for example scientific, 
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historical, economic, technical). Understanding the normative mean- 
ing and weight of these claims in the regulatory process for large-scale 
wind farms tells us about the values and type of input and knowledge 
underpinning planning decisions in this context. As this chapter submits, 
the extent to which these claims are recognised as evidence or material 
considerations for the decision is limited, not necessarily by law, but by 
technical and policy arguments. A reflection on these limitations opens 
up discussion on the space for lay public place experience claims in the 
participation process and the role of law in shaping that space. It engages 
more widely with the opportunities and challenges of public participation 
in planning decisions. 


Participation in planning law 


The right to participate in planning decisions constitutes a long-standing, 
ordinary feature of English planning law.” People have a right to have a 
say in decisions that affect their environment, by providing information 
and comments to the decision-making process. This legal commitment to 
participation derives from the idea that ‘Planning shapes the places where 
people live and work’ and ‘So it is right that people should be enabled and 
empowered to take an active part in the process’.*’ Participatory require- 
ments have been embedded in UK law since well before the negotiation 
of the Aarhus Convention,“ but the legal incorporation of the provisions 
of the Convention within EU law has been a key driver to the entrench- 
ment of the procedural environmental rights in English law.*! The space 
for public consultation in the planning process is complemented by other 
specific occasions for participation through environmental assessment at 
strategic’? and project level.** 

There are multiple, well-known justifications for participation.** 
Participation enables better decisions.*? As knowledge and information 
are dispersed and fragmented,*° decisions based on wider sets of inputs, 
values and voices are more responsive to the problem and permit better 
environmental performance.*’ But participation is as much concerned 
with the democratic legitimacy of the outcome as it is with the quality of 
the decision. Whilst the merit of participation in guaranteeing the demo- 
cratic legitimacy of planning decisions remains contested, a democratic 
decision cannot prescind from a participatory process.** Certainly, partic- 
ipation is challenging. Time, expert-framings and resources, inequalities 
in power and representation constitute well-known barriers to effective 
participation, even if the opportunity exists. Nevertheless, it is through 
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participation and contestation that knowledge claims are constructed 
through the regulatory planning process.” The debate on participation 
in planning has long been shaped by the ‘practical preoccupation’ of the 
planning enterprise, its reliance on technical assessment, ‘professional 
planning knowledge’*! and models.” This explains why the space for par- 
ticipation in planning is often framed as a contestation of — and at times 
in opposition with — expert knowledge, widely defined.” 

In the current climate crisis, the tensions between technical exper- 
tise and democratic participation in decision-making have become 
severe.** We see emergency framings of the climate crisis increasingly 
used in various areas to justify the inevitability of technocratic decision- 
making, often leading to an erosion of legal rights and guarantees of 
participation.” This trajectory is not exclusive of decision-making in 
planning. Yet as the early work of Lee and colleagues illustrates, deci- 
sions on wind energy NSIPs in England are an example of this slow, 
incremental process of erosion in the light of climate objectives.” The 
legal recognition of the lay public’s emotional and sensory experience of 
places is likely to be caught by this process. 


Legal and policy framework for consenting offshore 
wind energy in England 


In England, an offshore wind energy development with an overall energy 
generating capacity equivalent to or above 100MW is considered an NSIP 
under the Planning Act 2008. The siting of an NSIP requires a develop- 
ment consent order (DCO) from the Secretary of State for Business, 
Energy and Industrial Strategy.” The process is triggered when an appli- 
cation is accepted by the National Infrastructure Planning Unit at the 
Planning Inspectorate (PINS). 


The consenting process 


Before the application is formally submitted, the developer must carry 
out a public consultation on the project proposal.” A number of statu- 
tory consultees (for example Natural England, the Environment Agency 
and local planning authorities), any relevant person with a right 
or interest in the land relevant to the proposed project, and the local 
community must be consulted during this phase.® The Local Planning 
Authority (LPA) must be consulted on the developer’s draft Statement of 
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Community Consultation (SOCC), which constitutes the main document 
informing the consultation process with people living in the vicinity of 
the land where the project might be sited.°! The applicant must take into 
account the responses to the consultation and publish the proposal, as 
well as the SOCC, with the application documents.” 

Once the application is formally accepted for examination by PINS, 
an Examining Authority (ExA) is appointed. Before the examination, 
the public must register with PINS in order to submit representations.” 
During the examination, ‘Interested Parties’ (IPs) can make representa- 
tions to the ExA.* The LPA can submit a Local Impact Report (LIR), giv- 
ing details of the likely impact of the project on the LPA’s area, and IPs are 
entitled to comment on it. The examination is primarily based on writ- 
ten documents and evidence, but the ExA can ask questions, hold hear- 
ings and conduct site visits. Unlike the regime applicable to onshore wind 
infrastructure (governed by the Town and Country Planning Act 1990, 
described in Chapter 2 above), the Planning Act has abolished the pos- 
sibility of conducting public inquiries during the examination of NSIPs. 

After the examination is concluded, the ExA produces a report, includ- 
ing a summary of the process, the views expressed in the examination, its 
‘findings and conclusions’ and the final recommendation to the Secretary 
of State as to whether the project should be authorised or rejected. The 
Secretary of State will then decide on the application by order within six 
months of the closure of the examination, having regard to the ExA report, 
any LIR and any other matters that the Secretary of State thinks are ‘impor- 
tant and relevant’ to the decision.® The decision on consent or refusal is 
subject to judicial review within six weeks of its notification. 


National Policy Statements 


The policy context is crucial in understanding the space for participa- 
tion within the NSIP regime.*’ The Planning Act 2008 provides that the 
Secretary of State must decide the application for development con- 
sent for an NSIP ‘in accordance with any relevant national policy state- 
ment’ (NPS), unless he/she ‘is satisfied that the adverse impact of the 
proposed development would outweigh its benefits’® or the proposed 
development is ‘unlawful’ under other (for example human rights) 
provisions.” The Overarching National Policy Statement for Energy 
(NPS EN-1) and the National Policy Statement for Renewable Energy 
Infrastructure (NPS EN-3) set the policy context for evaluating wind 
energy NSIPs applications.”” NPS EN-1 builds on a narrative of ‘need’ 
and ‘urgency’ for new energy infrastructure in general, and of wind 
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energy development in particular.”! For this reason, the ExA ‘should 
give substantial weight to the contribution which projects would make 
towards satisfying this need’.”? 

This policy explicitly embeds a ‘presumption in favour of granting 
consent to applications for energy NSIP.” Notwithstanding subsequent 
governments’ withdrawal of onshore wind from the NSIP regime,”* NPS 
EN-1 notes that such a presumption in favour of development applies, 
‘unless any more specific and relevant policies set out in the relevant 
NPSs clearly indicate that consent should be refused’.’”? But the NPSs 
go deeper: they give precise indications to the ExA on how different 
technical, environmental and socio-economic considerations should be 
weighed. This means that in practice the NPSs ‘anticipate many possi- 
ble local objections, and often go on to explain why these various con- 
cerns need not (or less commonly cannot) outweigh the need for energy 
infrastructure development’.”° Although the official intention was to 
move away from the government setting national priorities on individual 
decisions, Sheate argues that ‘In reality, the NPS process allows the gov- 
ernment to draw the decision-making framework very narrowly’.”” This 
narrow approach has direct implications for the participation opportuni- 
ties in decision-making and the ability to express different place experi- 
ence claims. 

The strong link between national policies and planning decisions 
on individual projects is not surprising.” To some extent it is conceived 
to provide certainty and consistency in the context of the government’s 
ambition and commitment to the climate change agenda. But it is chal- 
lenging when it comes to the scope for considering people’s views and 
concerns.” First, participants in the consenting process for individual 
NSIPs cannot challenge the content of the national policy. As a decision 
on the need for this infrastructure has already been taken and is reflected 
in the NPS, the ExA ‘may . . . disregard’ representations that ‘relate to 
the merits of policy set out in a national policy statement’.®° Lee and 
colleagues note that although this is not a stringent legal requirement 
(that is, ‘may . . . disregard’), ‘the philosophy of the Planning Act is to 
emphasise strategic policy making over discretion in respect to individ- 
ual projects’.*’ On this point, Richard Cowell and Patrick Devine-Wright 
argue that this approach is intended to produce ‘a “planning cascade” for 
major infrastructure projects in which need is resolved before individual 
projects consents come forward, in order to reduce consenting processes 
to details of siting choices and impact’.®? 

Secondly, as the arguments made in the public consultation are 
weighted against the presumption in favour of development embedded 
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in the NPSs, the scope for other considerations and values is limited. This 
includes place experience claims, as claims that question how the infra- 
structure ‘fit’ with the place experience would not align with the policy 
narrative of need, speed and urgency for new energy infrastructure devel- 
opment to address climate change. This is especially interesting when the 
presumption in favour of development potentially interacts with the legal 
and policy framework on nationally or internationally designated areas. 


Law and policy on nationally and internationally designated areas 


Nationally designated areas, such as national parks (NPs) and Areas of 
Outstanding Natural Beauty (AONBs), play an important role in shaping 
how people construct their experience of a place. National parks are areas 
designated by Natural England ‘by reason of (a) their natural beauty, and 
(b) the opportunities they afford for open-air recreation, having regard 
both to their character and to their position in relation to centres of popu- 
lation.” An AONB is land designated by Natural England ‘for the purpose 
of conserving and enhancing the natural beauty of the area’.** The NPS 
EN-1 states that the Secretary of State ‘should have regard’ to the statu- 
tory purposes of these designated areas in her decision.™® Importantly, 
‘conservation of the natural beauty of the landscape and the country- 
side should be given substantial weight by the [Secretary of State] in 
deciding on applications for development consent in these areas’.®° In 
this context, a development can only be granted consent in exceptional 
circumstances.*’ 

The impact of the development on designated World Heritage Sites 
(WHSs) is also relevant for the consent decision. The 1972 UNESCO 
Convention concerning the Protection of the World Cultural and Natural 
Heritage establishes a duty on Parties to ‘ensure identification, protec- 
tion, conservation, presentation and transmission to future generations 
of the cultural and natural heritage on its territory’. The designation of 
a WHS carries ‘no additional statutory controls’, but its conservation and 
protection are provided for through the planning system and the other 
designations that relate to the site (for example listed buildings).® In 
England, protection of these sites is also reflected in energy NPSs,” the 
National Planning Policy Framework (NPPF)”! and the Planning Practice 
Guidance (PPG).”* NPS EN-1 states that particular consideration should 
be given to the value of heritage assets in order to ‘avoid and minimise 
conflict between conservation of that significance and proposals for 
development’ of energy infrastructure.” EN-1 establishes a ‘presump- 
tion in favour of the conservation of designated heritage assets’.** On this 
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basis, ‘Any harmful impact on the significance of a designated heritage 
asset should be weighed against the public benefit of development’ and 
the Secretary of State should refuse consent where the application will 
result in ‘substantial harm to or total loss of significance of a designated 
heritage asset . . . unless it can be demonstrated that the substantial harm 
to or loss of significance is necessary in order to deliver substantial public 
benefits that outweigh that loss or harm’. 

Under the NPPF, the notion of heritage asset is broad: ‘A building, 
monument, site, place, area or landscape identified as having a degree 
of significance meriting consideration in planning decisions, because of 
its heritage interest.””° Not only is the heritage asset protected, but its set- 
ting — that is, ‘important views and other areas or attributes that are func- 
tionally important as a support to the site’ - must also be considered.” 
The notion of setting of a heritage asset is not framed exclusively in terms 
of its physical and visual relationship with a heritage site, but includes the 
‘surroundings in which a heritage asset can be experienced”? as well as ‘its 
local context, embracing present and past relationships to the adjacent 
landscape’.” This broad, experiential interpretation goes beyond the vis- 
ual and is discussed in the case law. In Steer the High Court held: ‘Whilst a 
physical or visual connection between a heritage asset and its setting will 
often exist, it is not essential or determinative . . . The word “experienced” 
[in the NPPF] has a broad meaning, which is capable of extending beyond 
the purely visual.’°° However, the Court of Appeal in Catesby Estates Ltd 
framed it more narrowly, stating that ‘The “surroundings” of the heritage 
asset are its physical surroundings, and the relevant “experience”, what- 
ever it is, will be of the heritage asset itself in that physical place’. 

Against this complex interplay between legal and policy frame- 
work, the rejection of the Navitus project offers an interesting example 
of how the place experience narrative is received and handled in the 
decision-making process. 


The Navitus Bay Wind Park examination 


The Navitus Bay Wind Park project was a proposal for an offshore wind 
energy NSIP to be located in the English Channel off the Dorset coast, 
to the west of the Isle of Wight. The proposal involved the construction 
of 194 wind turbines, up to three offshore substation platforms, and an 
onshore cable corridor connecting the project to a new onshore substa- 
tion at Three Legged Cross, north of Ferndown. The examination began 
in September 2014 and was concluded with a rejection of the project in 
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March 2015. It was conducted through written evidence, eight issue- 
specific hearings, two open-floor hearings, a compulsory acquisition 
hearing and a number of site inspections. More than 2000 IP representa- 
tions, of which the majority came from individuals and business repre- 
sentatives, were submitted to the ExA. 1? 

The area identified for the project was of special environmental 
and heritage value. There were three types of designations potentially 
affected by the project: the Dorset and the Isle of Wight AONBs, the New 
Forest NP, and the Jurassic Coast WHS. I will focus on the Dorset AONB 
and the Jurassic Coast WHS, for which the Dorset AONB constitutes a 
heritage setting. 


Experience of the Dorset AONB 


The project was widely opposed by participants in the public consulta- 
tion as ‘simply unacceptable’; ‘a disaster visually, economically and 
for the environment’;'* ‘ecologically damaging and aesthetically unac- 
ceptable’;'°> ‘wanton vandalism of the natural landscape in the name of 
Environmentalism, purely for commercial gain’;'°° and ‘an unnatural and 
unattractive intrusion into an environmentally sensitive area’.'°’ It was 
viewed as ‘an illogical proposition’. 18 

Criticising a merely quantitative assessment of the Seascape, 
Landscape, and Visual Impact (SLVI) proposed by the applicant,’ the 
ExA focused on the Dorset AONB characteristics and its linkages with the 
unique experience of the coast and its ‘sense of place’.''° The following 
passage in the ExA’s report is indicative of this approach: 


Firstly, judgements of whether a project would compromise the 
special qualities of the designation cannot be bound by the sort 
of quantitative exercise deployed. Second, the Dorset AONB 
Management Plan confirmed that the AONB is a collection of fine 
landscapes “each with its own characteristics and sense of place”; in 
other words recognising that individual parts can as much reflect 
the qualities meriting the designation, as the Dorset AONB as a 
whole. Finally, the approach fails to recognise that the special and 
outstanding landscape qualities of this AONB are particularly well 
expressed on its coastal edge and in some instances can only be 
experienced on the coast." 


While the final assessment was a technical one, drawing on an expert 
framing through a mix of ‘technical/expert’, ‘prior institutional’ and 
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‘professional planning’ knowledge, the ExA here also looked at the role 
of experience of landscape." In its report the ExA indulges in a lengthy, 
almost romantic description of the uniqueness of the coastal landscape, 
which defines people’s experience of the AONB. It recalls the area’s ‘unin- 
terrupted panoramic views’ and ‘views across to the open sea and Isle 
of Wight’ as ‘an integral part of the experience of the coastal landscape, 
adding to the sense of remoteness and tranquillity’! This landscape 
offers ‘opportunities for experiencing the dark skies and exceptional 
undeveloped coastline aspects of the AONB’.!“* The ExA did not focus on 
the physical changes to the landscape (which it agreed would not result 
from the project); rather it focused on ‘the extent to which [Navitus] 
would undermine the experience or appreciation of the qualities of the 
AONB." In its conclusions, the ExA noted that ‘the Application Project 
would have significant consequences for the “sensory perceptions” of 
the natural beauty of the Dorset AONB’. The analysis of the potentially 
adverse impact on AONBs and NPs as inseparable heritage settings was, 
although not decisive, at least supportive of the rejection of the project.1!” 


Experience of the Jurassic Coast WHS and its settings 


The Dorset and East Devon coast — also known as the Jurassic Coast — was 
designated as a WHS in 2001.''® While the Dorset and the Isle of Wight 
AONB and the New Forest NP were designated for their landscape and 
natural beauty, the Jurassic Coast WHS was designated because of the 
Outstanding Universal Value (OUV) of its ‘outstanding combination of 
globally significant geological and geomorphological features’, for which 
the Dorset AONB constituted an inseparable heritage setting.” The 
assessment of impact on the WHS and Heritage Assets in the project area 
was instrumental to the rejection of Navitus. 

The Environmental Statement submitted by the applicant found that 
the impact of Navitus on the site’s attributes would not be significant.” 
A large number of IP representations in the public consultation chal- 
lenged these conclusions. Many participants focused on the idea of the 
infrastructure being developed in ‘the wrong place’ and ‘not fitting’ with 
its natural and heritage context. Due to the special heritage designation, 
participants saw this area as ‘the wrong site for a windfarm’!! and judged 
the project as being ‘totally out of place’. In other representations, this 
idea of siting a project in the ‘wrong place’ gave rise to calls for alternative 
locations and further distance from the coast to be considered. 

Having evaluated the technical evidence and relevant IP repre- 
sentations, the ExA used the concept of ‘immediate setting’ to draw a 
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link between the impact on the AONB and the impact on the WHS.'” 
Here again the focus was on technical assessment of impact, but with 
consideration of the experience of landscape.'** The ExA referred to the 
Management Plan for the Jurassic Coast WHS, stating that the ‘setting 
should be regarded as the surrounding landscape and seascape and “con- 
cerns the quality of the cultural and sensory experience surrounding the 
exposed coasts and beaches” (experiential definition)’.!*° 

The ExA emphasised the importance of the link between the qual- 
ity of the AONB and the experience of the WHS. The following extract 
illustrates this approach: 


The Panel, however, fails to understand how the special quali- 
ties marking the coastal stretches of the AONB can be disassoci- 
ated from the experiential aspects of the WHS. The overlapping 
of boundaries, for one, binds the AONB/Heritage Coast with the 
Site .. . [T]he high expectations of a tranquil setting comprising 
an exceptional undeveloped coastline and an open seascape is as 
much part of enjoying the WHS as it is a perceptual experience of 
the AONB or Heritage Coast. Similarly, appreciating the natural 
beauty of the AONB cannot be separated from appreciating it as a 
part of the WHS, especially for visitors wishing to experience the 
Site without detailed knowledge of its physical attributes. The same 
applies in reverse . . . [T]he WHS adds an extra dimension to the 
quality of the coastline. 


In reality, the applicant’s Environmental Statement did not entirely 
dismiss the experiential value of the AONB setting. It noted that the 
‘dynamic nature’ of the relationship between the surrounds of the asset 
and its experience is ‘central to the OUV of the Jurassic Coast WHS’.!?” 
However, this acknowledgement of the interconnection between the 
AONB and the WHS - and their respective experience — did not amount 
to such a strong claim as in the ExA’s report. The ExA was instead very 
clear on the significant implications of the functional linkage between 
the site and its settings, concluding that the harm caused to the view of 
the AONB would also affect the WHS.” It emphasised this in line with its 
detailed consideration of the experience of the place and its connection 
with the purpose of the national or international designation. And this is 
mixed with the dominant expert framing of the report. Even with mitiga- 
tion measures in place, it was noted that ‘the harm that would be caused 
to the setting of the Jurassic Coast WHS, and the harm to its OUV, carries 
significant weight against the decision to make the Order’.'”’ 
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Place experience, planning law and decision-making 


The example of the Navitus Bay Wind Park project offers some avenues for 
reflection on place experience and its weight in planning decisions. The 
Navitus examination nicely incorporates the tensions between landscape 
expectations, nature conservation and climate change mitigation objec- 
tives. But for those interested in place experience, I suggest that there is 
something more to read into the ExA approach to Navitus. The ExA shows 
considerable sympathy for issues of place experience as it engages with 
key aspects of the symbolism and of people’s connection with a place and 
experience of landscape. But despite explicitly acknowledging its value, 
it has trouble wrapping place experience justifications into the reasoning 
for its decision. The final decision to reject the Navitus application was 
strictly technical, based on multiple types of knowledges and a technical 
assessment of SLVI of the project. While engaging extensively with a 
narrative of place experience, the ExA was reluctant to give it weight as a 
determining factor for the decision. This mismatch between sympathy for 
the value of place experience and what finally counts in decision-making 
could be related to the reservations regarding experiential evidence in 
decision-making and the nature of the planning process. 

As I illustrated earlier in the chapter, handling experience within 
the decision-making process is difficult as it often cannot be seen to ‘fit’ 
within the expectations of a technically justifiable decision. As a consist- 
ent body of scholarship has shown in recent years, the ability of lay pub- 
lic arguments, including concerns about place experience, to be taken 
into account in the final NSIP decision is limited by a policy presump- 
tion in favour of development and a comfortable reliance on technical 
assessments.'*! Unsurprisingly, the barriers to recognising place experi- 
ence are in line with the limited scope for effective participation in NSIP 
regulatory practice,'*’ the difficulty of translating lay public concerns 
into evidence,'*’ and a ‘dissonance’ around the scope of lay public lived 
experience and technical evidence of impact in the consenting and post- 
consenting process.'** But the planning process in general, and wind 
energy NSIP consenting in particular, are not purely technical processes, 
but rather profoundly ‘political’ decision-making moments as they inevi- 
tably deal with ‘the ways in which artefacts, activities or practices become 
objects of contestation. The way in which place experience is handled 
by decision-makers poses a wider question on the role of law in shaping 
what counts in NSIP decision-making. 

Given the complexity of experience, the extent to which the 
Secretary of State (and by implication the ExA) could be legally allowed 
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to have regard to place experience in determining an NSIP application is 
not necessarily straightforward. However, I argue that planning law need 
not be — and indeed is not — a barrier to using place experience as a basis 
for decisions. Arguments based on place experience are at least capable 
of being considered good reasons for a decision. As I explained earlier, the 
Planning Act 2008 provides that in deciding on an NSIP application, the 
Secretary of State ‘must have regard’ to any relevant national policy state- 
ment, the appropriate marine policy documents, any local impact report, 
‘any matters prescribed in relation to development of the description to 
which the application relates’, and ‘any other matters which the Secretary 
of State thinks are both important and relevant to the Secretary of State’s 
decision.: The Act does not define what ‘important’, ‘relevant’ and ‘mat- 
ter’ mean. Nor is there clear judicial interpretation of those words.'°’ 

Nevertheless, it is plausible that the Court might resort to its long 
history of interpreting the meaning of ‘material considerations’ in plan- 
ning, when required to interpret section 104 of the Planning Act.'°° As 
such a ‘relevant’ matter could be interpreted as ‘material’ in planning 
terms, while requiring it to be ‘important’ is an additional burden for the 
decision-maker. Whether a material consideration is ‘relevant’ in the 
circumstances of determining a specific application is ‘subject to review 
by the court on conventional public law grounds’. The case law on 
material considerations suggests that planning law’s difficulty in dealing 
with people’s place experience discussed at the beginning of the chap- 
ter is not a legal necessity, but rather a matter of planning judgment. In 
planning law terms, nothing prevents place experience claims from being 
considered a material consideration in any particular case. However, the 
weight to be given to place experience as a material consideration is a 
question of planning judgment, shaped by political and policy considera- 
tions as discussed in Chapter 2. 


Conclusions 


Concerns about the space for people’s place experience in the decision- 
making process might sound trivial in comparison to the scale and impact 
of climate change. Place experience is an ambiguous, multidimensional 
concept. What it means, how it enters the regulatory process and how 
planning decisions can take it into account are nuanced and complex 
questions. But place experience represents a valuable contribution to the 
crucial choices we make in and through law about infrastructure devel- 
opment in a time of climate change. Planning law has an important role 
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to play in shaping the conversation about what values and experiences 
are to be enhanced and protected along the road. 

The aim of putting place experience explicitly on the legal agenda is 
not simply and directly to highlight that this is an important area of legal 
analysis in planning law and decision-making. It is also to recognise that 
acknowledging the contribution of place experience to decision-making 
profoundly engages with the meaning and space for participation in plan- 
ning decisions. Place experience claims are voiced in multiple ways by 
lay public participants. Certainly not every experience could or should be 
considered with the same intensity. But a place narrative always sits in the 
background of the decision-making process, reiterating the well-known 
complexity of handling expert and lay public evidence. In this context, 
acknowledging the contribution of place experience in decisions about 
climate change and its associated infrastructure constitutes an element of 
the effort towards taking planning law and participation seriously. 
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Planning inquiries and legal 
expertise: A fair crack of the whip? 
Carolyn Abbot 


Introduction 


Public participation is an important feature of the planning system in 
England. All development proposals are made available to the public, and 
the public are legally entitled to make representations on any planning 
application. Local planning authorities (LPAs) must, by law, have regard 
to these representations when determining an application. More exten- 
sive participatory rights are provided for certain types of development. 
As discussed further in Chiara Armeni’s chapter in this volume, the 
value of public participation is well-rehearsed in the literature with 
both substantive (output legitimacy) and procedural (input legitimacy) 
arguments underpinning the inclusion of participatory processes in 
decision-making.* Meaningful public participation is, however, difficult 
to achieve. In this chapter, I focus on one challenge, namely the extent to 
which the public are able to engage effectively with the legally and proce- 
durally complex nature of the planning system: ‘Participation in planning 
currently doesn’t feel like it is accessible to all. The systems are complex, 
and the language and systems seem to be from a bygone age.” 

I shine a spotlight on public participation in planning inquiries and 
explore the potential contribution that legal experts can make when 
supporting local community groups exercising their participatory rights 
in this forum.* Legal experts as knowledge providers, skilled advocates 
and experienced practitioners can, I argue, strengthen local community 
group participation in planning inquiries. The chapter builds upon a 
paper published in Legal Studies in which I explore, in general terms, how 
legal expertise can support local community groups in opposing planning 
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applications.’ I also draw upon my recently published co-authored mon- 
ograph (with Maria Lee) in which we investigate how environmental 
non-governmental organisations (NGOs) used legal expertise in their 
lobbying and advocacy efforts to shape the post-Brexit environmental 
law landscape.° 

The chapter explores legal expertise in planning using an exam- 
ple of a planning application called-in in July 2018 for development in 
Bolton in the Northwest of England.’ The proposal was submitted by Peel 
Holdings, the Northwest’s largest private landowner. With over 37,000 
acres of land, including large areas of central Manchester and Liverpool, 
and a property portfolio worth over £2.3 billion,® Callum Ward and Erik 
Swyngedouw argue that through aggressive ‘assetisation’ and the ‘cap- 
ture’ of local resources, Peel Holdings have shaped and influenced both 
regional and local governance structures and decision-making, including 
in the planning context.’ The Peel Holdings proposal was to build a cham- 
pionship golf course (and associated buildings and infrastructure) and 
over 1,000 residential houses on Green Belt land and in Hulton Park, a 
Registered Park and Garden (RPG). It attracted considerable opposition. 
Members of the local community formed Hulton Estate Area Residents 
Together (HEART) who appeared at the planning inquiry, represented by 
a barrister. An analysis of written documents associated with the inquiry, 
including opening and closing statements, submissions of evidence and 
the Planning Inspector’s report, provides a useful insight into what legal 
experts do when representing the local voice in the planning process. 

Planning inquiries occupy an important place between administra- 
tive decision-making and the courts.'° As such, they create demands for 
natural justice and fairness. They are also the means by which the most 
controversial development proposals are determined; developments that 
are often in conflict with local planning documents and, in some cases, 
national planning policy.‘ Developers, who have invested significant 
time and financial resource in designing and promoting a planning pro- 
ject, will use a planning inquiry as an opportunity to present their case for 
development in the strongest possible terms, mobilising their substantial 
resources and skills to influence an outcome that will serve their own 
interests. My starting premise is that if public participation in planning 
is to be more than ceremonial, local groups must be able to present their 
objections (or indeed support) as part of the planning inquiry process on 
an equal footing to others. Access to legal expertise gives these groups a 
‘fair crack of the whip’. 

Planning law is arguably one of the most complex regulatory 
systems in England and Wales. It is complex both procedurally and 
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substantively, is underpinned by an ever-shifting framework of law 
and policy, and is embedded within a system of discretionary decision- 
making, leading to significant uncertainty for all those involved in the 
process. This chapter begins by exploring some of this complexity, 
focusing on decision-making. It then turns to a consideration of what 
legal experts do for local groups in planning inquiries. Two impor- 
tant points need to be made at the outset. First, I leave to one side the 
important question of what constitutes legal expertise and the rich and 
diverse literature that explores the complexity and contestedness of that 
expertise." In this chapter, I evaluate the contribution of legal experts as 
knowledge providers, skilled advocates and experienced practitioners.* 
Examining the role of law and legal expertise through a lens of decision- 
making in planning law explicitly acknowledges ‘the contingent and 
contested nature of legal arguments’ in which developers and objectors 
are working, within the boundaries of the legal framework, to advo- 
cate opposing views as to the legality of the proposed development. 
Second, I refer to legal experts rather than lawyers. What is clear is that 
whilst looking to professional identity (through qualification as a solici- 
tor or barrister) may be a good indicator of legal expertise, it is by no 
means exclusive. As discussed by Abbot and Lee, expertise can be dem- 
onstrated in a multiplicity of ways.'° This point is explicitly acknowl- 
edged in planning inquiry guidance which, as noted below, states that 
whilst it is customary for Rule 6 interested parties to be represented by 
an advocate, that advocate does not need to have legal qualifications." 
Important knowledge, skill and experience may be held by those outside 
of the legal profession. 


Layers of complexity in planning law 


Recent empirical studies of participation in planning reveal that one of 
the core challenges in securing effective participation is the inherent com- 
plexity of planning law.'® For instance, the use of esoteric terminology 
was identified as a particular barrier to participation in a recent empiri- 
cal study of participation under the Nationally Significant Infrastructure 
Project (NSIP) process with Natarajan et al noting, as a typical comment, 
that ‘the gobbledegook and the language were so complicated, I think 
it would have put most people off getting involved. You needed to be a 
Philadelphia lawyer [i.e. exceptionally competent] just to understand 
it.” In this section, I explore legal complexity (both substantive and pro- 
cedural) in determining planning applications. 
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In light of the rapid pace of change, the task of mapping out the 
planning law framework is ‘like hitting a moving target’.*° As noted by Lee 
in Chapter 2, development can only proceed if permission is granted by 
the state. Unlike most other countries, decision-taking (and indeed plan- 
making) is founded on a very much discretionary approach, within the 
context of an indicative as opposed to prescriptive policy framework.” This 
discretion is, of course, constrained by legal rules laid down in statute, plan- 
ning policy, development plans and case-law. However, the uncertainty 
inherent in a case-by-case approach, combined with the sheer volume of 
material, has culminated, today, in a patchwork of laws and policies that 
frame what constitutes acceptable development. For all these reasons, this 
section cannot provide a detailed insight into the complexity of planning 
law. It will, however, reflect upon some examples, with a particular empha- 
sis on the development consent process, and on some of the legal issues 
that lie at the heart of the case-study development proposal in Hulton Park. 

Two legislative provisions are at the core of the development con- 
sent process, namely section 70(2) of the Town and Country Planning 
Act (TCPA) 1990, which states that ‘regard must be had to the provi- 
sions of the development plan, so far as material to the application, and 
to any other material considerations’, and section 38(6) of the Planning 
and Compulsory Purchase Act 2004, which provides that ‘if regard is to 
be had to the development plan for the purpose of any determination 
to be made under the Planning Acts the determination must be made in 
accordance with the plan unless material considerations indicate other- 
wise’.”” It would therefore seem that the development plan for the locality 
within which the planning proposal sits is pivotal, in that if the proposal 
complies with the provisions in the plan, then permission will be granted. 
This is not, however, the approach taken by the courts, who have deter- 
mined that the development plan is the starting point for determining 
individual applications.” Planners and politicians have to balance provi- 
sions in the development plan with other ‘material considerations’. And 
given that as of June 2020, only 50 per cent of local authorities had an 
up-to-date local development plan, the term ‘material considerations’ is 
at the heart of decision-making.** What constitutes a material considera- 
tion will vary from one application to another. Broadly speaking, it must 
be relevant to the specific development in question and must be some- 
thing that can be controlled through the application of planning law. 
National planning policy is an important material consideration, and the 
National Planning Policy Framework (NPPF) sets ‘the overall direction of 
the planning system, [and] provides the main planning policy for indi- 
vidual applications in the absence of an up-to-date development plam.” 
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At over 70 pages in length, it sets out important policy statements on 
inter alia plan-making, decision-making, protecting green belt land and 
conserving and enhancing the natural environment.” 

One of the most widely contested paragraphs of the NPPF is para- 
graph 11 (which also lies at the core of the Hulton Park decision-making 
process).”’ It states that ‘plans and decisions should apply a presumption 
in favour of sustainable development’.”* It goes on to say that for decision- 
taking this means: 


c) approving development proposals that accord with an up-to- 
date development plan without delay; or 
d) where there are no relevant development plan policies, or the 
policies which are most important for determining the applica- 
tion are out-of-date, granting permission unless 
i) the application of policies in this Framework that protect 
areas or assets of particular importance provides a clear 
reason for refusing the development proposed; or 
ii) any adverse impacts [of granting permission] would sig- 
nificantly and demonstrably outweigh the benefits, when 
assessed against the policies in this Framework taken as 
a whole. 


Given the centrality of housing provision to planning (see further Lee’s 
chapter), there is an explicit reference to the circumstances in which 
development plan policies on housing will be out-of-date where, for 
example the local authority cannot demonstrate a five-year supply of 
deliverable housing sites. The phrase ‘policies in this Framework’ (com- 
monly referred to as ‘footnote policies’) is a reference to provisions on, 
for example, Green Belt and designated heritage assets, both of which 
are central to the Hulton Park decision. Paragraph 147 on development 
affecting the Green Belt, for example, states that ‘inappropriate devel- 
opment is, by definition, harmful to the Green Belt and should not be 
approved except in very special circumstances’. Paragraph 148 goes on to 
say that ‘substantial weight’ should be given to Green Belt harm and that 
‘very special circumstances will not exist unless the potential harm to the 
Green Belt by reason of inappropriateness, and any other harm result- 
ing from the proposal, is clearly outweighed by other considerations.” 
Similar provisions on development proposals affecting heritage assets 
require decision-makers to assess, inter alia, the significance of the herit- 
age asset and the extent to which potential harm is substantial harm or 
less than substantial harm to the significance of the heritage asset.°° 
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Overall, paragraph 11 relates to what has been referred to as the 
‘tilted balance’ to decision-making.*' The burden placed on the public, 
local residents and local community groups in navigating this one, sin- 
gle component of the planning system is significant. The starting point 
is to consider whether the development plan is out-of-date and, if not, 
whether the development broadly accords with the policies in the plan. 
As discussed in the 2020 White Paper Planning for the Future, these plans 


have become lengthier documents of increasing complexity, in 
some cases stretching to nearly 500 pages; are underpinned by vast 
swathes of evidence base document, often totalling at least ten times 
the length of the plan itself and none of which are clearly linked, 
standardised, or produced in accessible formats; and include much 
unnecessary repetition of national policy.” 


Not only do local community groups and other interested parties have 
to determine whether the development plan policies most important for 
determining the application are out-of-date, but in the event that they 
are, paragraph 11 of the NPPF triggers a series of complex balancing 
exercises that will ultimately determine whether the adverse impact of 
granting permission would significantly and demonstrably outweigh 
the benefits (referred to as the planning balance). Regional policy docu- 
ments and secondary advice and guidance such as National Planning 
Practice Guidance and LPA Supplementary Planning Documents add 
further layers of complexity to decision-making. The ultimate check and 
balance is provided by the courts through judicial (or statutory) review, 
discussed further in Joanna Bell’s chapter. Perhaps unsurprisingly given 
the significant resource invested in new proposals by developers, plan- 
ning forms the third largest category of judicial review claims after immi- 
gration/asylum and prison cases.*? Cases such as Hopkins Homes in the 
Supreme Court are indicative of the role of the courts in assessing the 
lawfulness of decision-making in planning law.* In assessing the plan- 
ning balance, decision-makers are informed by expertise provided by 
town planners, scientists, economists and many others. Ultimately, the 
role of the legal expert is to understand the position this evidence occu- 
pies within a law and policy framework that is lengthy, dispersed and 
fraught with uncertainty. 

Law and policy establish not only the framework within which 
decisions are taken, but also the process. Primary and delegated legis- 
lation, supported by lengthy guidance notes, establishes the procedural 
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framework for participation. Where applications are called-in by the 
Secretary of State (as was the case in the Hulton Park development), 
a planning inquiry will be held.™ Members of the public can apply for 
‘Rule 6’ status which, if granted, entitles them to appear at the inquiry 
and places them in a position similar to that of the main parties.*° It is, 
however, unusual for Rule 6 status to be granted to individuals; potential 
applicants who share similar views about a proposed development are 
encouraged to ‘group together and elect a spokesperson to appear at the 
inquiry on the group’s behalf’.*” Groups applying for Rule 6 status must 
make a request to the Planning Inspectorate (PINS) outlining who they 
are, why they want Rule 6 status and, importantly, what they can bring 
to the inquiry that another party may not. If granted, the Rule 6 party 
must adhere to the detailed guidance on planning inquiries contained 
within multiple PINS documents.” They must produce a statement of 
case, they can be involved in the preparation of statements of common 
ground and they must submit proofs of evidence where they are intend- 
ing to call another person to give evidence at the inquiry. Given the rather 
formal nature of the planning inquiry process, guidance notes that it is 
‘customary’ for the main parties, including any Rule 6 parties, to be rep- 
resented by an advocate, although, as noted above, the advocate does 
not need to hold any legal qualifications. Let us then turn to what legal 
experts do when representing local community groups, using the HEART 
and Hulton Park inquiry as an example. 


HEART and Hulton Park 


In this section, I explore the role of legal experts (and legal expertise) in 
supporting local communities (and their groups) in exercising their legal 
rights to participate in the planning process. It draws upon a methodolog- 
ical approach used by Abbot and Lee in their evaluation of the role of legal 
expertise in NGO advocacy outside the courtroom” and analyses publicly 
available documents that have been submitted as part of a called-in plan- 
ning application, and the Planning Inspector’s report. These documents 
are not only accessible, but also provide a coherent and extensive body of 
material which can be examined. In addition to examining written docu- 
ments associated with the inquiry, I draw upon an informal conversation 
with a HEART representative where appropriate to enrich the written 
material. First, I begin by providing an overview of the proposed develop- 
ment, its legal and policy context and HEART’s involvement. 
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The project and its legal context 


The application, submitted by Peel Holdings, was a single hybrid plan- 
ning application for both detailed and outline planning permission. Both 
Bolton Metropolitan Borough Council (MBC) and the applicant believed 
that it represented ‘a unique opportunity to bring one of the greatest 
sporting events in the world (the Ryder Cup golf tournament) to Bolton 
and secure a lasting legacy which will endure for the long-term’.*° As 
identified in the Principal Statement of Common Ground, there were 
three main elements to the application: 


1. Detailed permission for restoration works to various historic struc- 
tures within Hulton Park. 

2. Detailed permission for a championship golf resource including the 
golf course, clubhouse and luxury hotel complex. 

3. Outline permission for a residential development of up to 1,036 
houses. 


The development proposal is clear in saying that the proposed residential 
development is essential in cross-subsidising both the restoration of the 
RPG and the delivery of the golf course resort. In light of the Government’s 
ambition to further advance the Northern Powerhouse agenda, both the 
applicant and LPA contended that 


the golf resort at Hulton Park would make a significant and unique 
contribution to these and other national and regional strategic 
growth objectives. It provides an opportunity to raise the inter- 
national profile of the region and city region, to align activities 
with inward investment priorities across key economic sectors, 
and to boost local producer businesses linked to a growing visitor 
economy. It would provide a focal point for enhanced tourism and 
business development across the North West.*! 


The proposed development is significant, not just in terms of sheer scale 
(the project would take 20 years to complete), but also in terms of its 
complexity, diversity and impact on existing land use designations. The 
entire Peel Holdings development site is located within the adopted 
Greater Manchester Green Belt. If granted (and implemented) the meas- 
ure of change that it would bring about to existing planning designa- 
tions would require review in light of the development. Furthermore, the 
majority of the site is designated as a heritage asset (Hulton Park is a 
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Historic England Grade II RPG in Bolton in the Northwest of England).* 
Wide-ranging research into Hulton Park was undertaken as part of the 
planning inquiry. Much of this centred around the extensive landscape 
work that was completed in the eighteenth century by two well known 
English landscape gardeners, William Emes and his pupil John Webb.* 
Significant features of the park, including a Kitchen, Walled Garden and 
Pleasure Grounds, can still be specifically identified today, although ‘all 
have been harmed by the absence of use and the significant passage of 
time and all are in danger of being lost as unmanaged nature takes hold’.** 
The larger area of planted parkland has also suffered, with many of the 
woodlands taken over by large areas of grassland. The earliest known 
hall on the site dates from the fourteenth century and in 1958 the badly 
damaged and vandalised hall was demolished. The estate was home 
to the Hulton family from around 1167 until 1993, when Sir Geoffrey 
Hulton died with no heir. The park was sold to Peel Holdings in 2010. 

The application, submitted to Bolton MBC in May 2017, prompted 
significant local opposition. Over 1,100 objections relating, amongst 
other things, to environment, heritage, transport and highways, green 
belt and social/community benefits, were received to the initial public 
consultation comprising individual objection letters and pro-forma style 
objection letters.“ One support letter was also received. In March 2018, 
Bolton MBC, in accordance with the recommendation of a Professional 
Officer, voted eight to seven in favour of granting permission, subject to a 
planning obligation and a detailed set of planning conditions. The appli- 
cation was referred to the Secretary of State under the Town and Country 
Planning (Consultation) (England) Direction 2009.*° In July 2018, the 
application was called-in by the Secretary of State.“ Such powers are 
used selectively in cases where, for example, the development is nation- 
ally significant or where the development deviates substantially from 
national policy.** 

Many of the local community concerns were channelled through 
HEART, an association of residents from the Hulton area established 
to oppose the Hulton Park planning application. With over 800 signed- 
up members and around 2,000 followers on its social media accounts, 
HEART is a good example of a grassroots environmental group formed 
by residents objecting to a proposed development in the locality. For 
these local groups, ‘the motivation for collective action is, at least in 
the first instance, usually based on a threat to individual members and 
their immediate locality as opposed to an ideological commitment to 
environmentalism’. HEART were involved from the earliest stages of 
the decision-making process. The group submitted representations to 
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Bolton Planning Committee and appeared before that Committee (with 
legal representation). It hired legal representation to draft a letter to the 
Secretary of State requesting that the application be called in, and was 
granted Rule 6 status at the planning inquiry. Where this power is exer- 
cised, Rule 6 ‘interested parties’ have the right to be heard at a public local 
inquiry or other hearing.” At the inquiry, the group were represented 
by a barrister from Exchange Chambers in Manchester. HEART raised 
over £40,000 to pay for both legal representation and expert witnesses 
at the inquiry. Around £10,000 of this was raised through the JustGiving 
crowd-funding website. The remaining 75 per cent was raised through 
locally organised events, including pub quizzes and yard sales.*? 

A full appraisal of the planning issues raised by the Hulton Park 
development and the Planning Inspector’s report is outwith the scope of 
this chapter. By way of overview, the Inspector’s 134-page report con- 
siders multiple questions in determining the planning balance, including 
the extent to which the proposal accords with Bolton MBC’s development 
plan (and associated policies), the potential harm caused to Hulton Park 
as an RPG, a Green Belt analysis, the effect of the proposal on biodiver- 
sity, its socio-economic impacts and financial viability. All three main 
parties (namely the developer, Bolton MBC and HEART) agreed that 
the development plan for the provision of housing was out-of-date, thus 
triggering an assessment under paragraph 11(d) of the NPPF.°* The rel- 
evant footnote policies for the purposes of the proposed development 
were those relating to designated heritage assets and Green Belt policies. 
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Both policies require certain matters to be taken into account, namely 
assessment of public benefits under heritage matters or other positive 
material considerations in the case of Green Belt balance. Additional 
benefits and harms, including a viability assessment, also had to be 
considered. In essence, HEART argued that the ‘tilted balance’ was not 
engaged as the harms of the proposed development (primarily to the 
Green Belt and Hulton Park as an RPG) significantly and demonstrably 
outweighed the benefits. Both Peel Holdings and Bolton MBC agreed that 
the proposed development would cause substantial harm to the Green 
Belt (as well as other harm) and should ordinarily be refused planning 
permission. They argued, however, that if the Ryder Cup were to be 
hosted at Hulton Park in either 2030 or 2034, ‘very special circumstances’ 
under paragraph 148 of the NPPF would exist and, on that basis, permis- 
sion should be granted. The Inspector (and ultimately the Secretary of 
State) concluded that the material considerations in this case ‘indicate 
a decision other than in accordance with the development plan — i.e. a 
grant of permission’ subject to specified conditions and a section 106 
agreement. This agreement includes what has been termed the ‘Ryder 
Cup Restriction’.®> This restriction operates by way of a Grampian obliga- 
tion (a negative obligation) that no form of development will be carried 
out on the site until the Ryder Cup has been awarded to Hulton Park.*° 


Planning inquiries: the role of legal expertise 


Planning inquiries are generally very formal and similar to a law court. 
Proofs of evidence must be submitted, parties permitted to appear at the 
inquiry are entitled to call evidence, and there is a statutory right to cross- 
examine witnesses.” As noted above, there is no legal requirement that 
Rule 6 parties (or indeed any other party) be represented by a solicitor or 
barrister and it is by no means uncommon for Rule 6 parties to represent 
themselves.” Guidance does, however, encourage Rule 6 parties to have 
an advocate to present their case, with Inspectors assisting and advising 
inexperienced advocates on procedural matters where necessary.°” 

In the context of planning inquiries, we can conceive of legal 
experts as knowledge providers, skilled advocates and experienced 
practitioners. These features are of course interconnected; legal experts 
with experience of planning inquiries have the skills to ensure that their 
written and oral arguments are framed in terms that are legitimate and 
relevant in planning law and policy. Perhaps the most obvious contribu- 
tion that legal experts make is in their detailed knowledge of the legal 
and policy framework within which decisions are taken.® Land conflict, 
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‘once channelled into a public inquiry, is highly regulated in a way that 
defines arguments and evidence as legitimate or illegitimate, relevant or 
irrelevant’.°! The wider legal and policy context within which decision- 
making sits limits the reasons that can be taken into account. This body 
of knowledge is at the core of planning, and in the discussion above I pro- 
vided a flavour of the complexity of substantive planning law rules as 
applied to decision-making. 

So how important was expertise in the law in the case of HEART 
and Hulton Park? HEART’s closing statement makes direct and 
explicit reference to one piece of legislation (namely the Community 
Infrastructure Regulations), one Court of Appeal decision® and one 
High Court decision.“ There is much more significant emphasis placed 
on paragraphs of the NPPF (2019), including paragraphs 144 and 146 
on proposals affecting the Green Belt and paragraph 189 on propos- 
als affecting heritage assets. It would therefore be misleading to claim 
that HEART’s opening and closing statements are law-heavy. They are 
not. They certainly contain more references to law than HEART’s self- 
drafted objection to Bolton Planning Committee, which focuses, in terms 
of decision-making frameworks, on paragraphs of the NPPF, including 
an assessment of ‘significant harm’ to the RPG and the absence of ‘very 
special circumstances’ in relation to Green Belt policy.°° But HEART’s 
inquiry submissions are law-light. This is perhaps unsurprising given 
that there was little disagreement as to the applicable law and policy 
(and a legal expert is of course well-positioned to reach this conclusion). 
As indicated above, the applicant, Bolton MBC and HEART agreed that 
the development plan was out-of-date and so attention would turn to 
whether the footnote policies clearly established a reason for permission 
to be refused. The HEART submission can certainly be contrasted with 
Rule 6 party submissions at other planning inquiries, such as the objec- 
tions lodged by Re-Form to the Whitechapel Bell Foundry development 
in London where reference to law, especially case-law, foregrounds the 
subsequent assessment of planning balance. 

Looking beyond HEART’s written submissions, legal experts will 
also carry out a legal assessment of written documents submitted by 
the developer to ensure that they comply with a multitude of regula- 
tions, including Environmental Statements under the Town and Country 
Planning (Environmental Impact Assessment) Regulations 2017 and 
the Community Infrastructure Levy Regulations 2010, both of which 
were in play in the Hulton Park inquiry. Legal experts can also advise on 
planning conditions and planning obligations, many of which are sub- 
ject to constant redrafting throughout the inquiry process. Even where 
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objections do not lead to a refusal of permission, the impact of arguments 
may be felt in different ways. For example, HEART succeeded in persuad- 
ing the inspector that certain planning conditions should be reframed.® 
HEART also experienced a win in relation to the section 106 agreement” 
between Peel Holdings and Bolton MBC, the final version of which uses 
a Grampian obligation by which ‘the owner of the site covenants that the 
development shall not be begun or initiated within the meaning of s.56 of 
the [Town and Country Planning Act 1990] until the Ryder Cup has been 
awarded to Hulton Park.” 

Whilst knowledge of substantive planning law is obviously impor- 
tant, legal experts can also offer a detailed understanding of the planning 
inquiry process, which is complex and lengthy, and involves a number 
of important milestones. In advance of the inquiry itself, there is a pre- 
inquiry meeting to discuss administrative and procedural arrangements. 
The Inspector will also lay out what evidence can be presented and how 
that evidence should be tested. Rule 6 parties must submit statements of 
case,” decide whether to agree to any statements of common ground, 
submit proofs of evidence and provide witness names. Complying with 
timescales and meeting the deadlines set by the Inspector are important 
in maximising the impact of opposition claims. The inquiry itself can last 
weeks (in the case of the Hulton Park inquiry, nine days). The formal oral 
sessions (at which cross-examination takes place) are only part of the 
process. As was the case in the Hulton Park inquiry, roundtable discus- 
sions may be used (to which Rule 6 parties are invited) to ventilate cer- 
tain topics.’”” As one-shotters”’ (and here we see the connections between 
substantive knowledge and experience), community groups like HEART 
will have little understanding (and experience) of planning inquiries. 
Their knowledge is usually limited to the decision-making process at 
the local level, with its political complexities and nuances. Legal experts 
can guide groups like HEART through the process, giving them time and 
space to focus on maximising the influence of the objections to the pro- 
posed development. 

Whilst HEART’s legal representative clearly had to have knowledge 
of substantive law and legal process, I now turn to the role of legal experts 
as skilled advocates. My starting point is the simple observation that the 
primary purpose of planning inquiries is to provide ‘for the investigation 
into, and formal testing of, evidence, usually through expert witnesses’.” 
As discussed in Armeni’s examination of place experience in this volume, 
empirical studies of planning decision-making clearly point to a strong 
preference for technical as opposed to lay evidence, and yet, certainly in 
the initial stages of opposition, local group objections are often couched 
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in lay terms.” Local knowledge can be crowded out by more formal, 
methodologically approved technical evidence claims. Expert witnesses, 
through the submission of witness statements and their presentation of 
evidence at the planning inquiry, form, in the words of Jane Holder and 
Donald McGillivray, ‘the procedural and structural backbone of public 
inquiries’.”° They play a crucial role in supporting the claims made by 
Rule 6 interested parties. In this regard, legal experts undertake impor- 
tant pre-inquiry work in providing advice on evidence.” 

HEART’s opposition to the Hulton Park development centred on 
four key areas: 


(1) The harm to the RPG and the extent to which the development ben- 
efits the RPG. 

(2) The economic viability of the proposal. 

(3) The economic benefits of the proposal and the extent to which these 
were ‘transformational’. 

(4) The overall planning balance, including an assessment of whether 
the development would cause substantial harm to the Green Belt. 


Unable to fund the cost of expert witnesses to address all four areas, 
HEART had to consider how best to spend their limited resource. The 
group was able to fund two expert witnesses to speak on their behalf, one 
speaking on Historic Landscape and Heritage matters,” with a second 
expert witness on planning and planning policy to address the central 
question of planning balance. In consultation with potential expert wit- 
nesses, legal experts can play a strategic role in advising on which wit- 
nesses should be called and what issues each of the witnesses should 
cover. As noted by Malcolm Pill (later Lord Justice Pill), ‘the lawyer’s 
training in identifying the important points and in detecting inconsist- 
encies should be valuable at this stage’.”? Evidential claims can be thor- 
oughly tested in cross-examination, a matter to which I return below. 
Turning to the contribution of lawyers as skilled advocates, advo- 
cacy is about persuasion; about persuading the Inspector that the plan- 
ning balance lies in favour of the client (whether that be the developer or 
the local community group opposing the application). Although there is 
often some consensus between all parties as to the benefits and impacts 
of a development proposal, call-in applications will inevitably involve 
conflict and contention. The ‘ability to present evidence, and have it rig- 
orously tested through cross-examination’ was identified as an important 
element of the inquiry process by respondents to the Rosewell Review.®° 
Written and oral communication skills are obviously valuable and were a 
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key factor in HEART’s decision to seek formal legal representation at the 
inquiry.*' Here we can draw heavily on Abbot and Lee’s study of environ- 
mental NGO advocacy. Our interviews revealed that legal expertise in 
the presentation of arguments is important and — a point to which I shall 
return later — plays a role in ensuring that those arguments are taken 
seriously.®? We also found that ‘lawyers’ expertise might include skills in 
putting arguments in the strongest adversarial form, or in managing disa- 
greement in a collaborative way, or both simultaneously’. Furthermore, 
legal training ‘makes you very rigorous about how you analyse material 
. . . How you combine that with evidence ... And then how you construct 
arguments.” This is not necessarily a unique skill held by legal experts. 
But in the case of planning inquiries such as Hulton Park, with over 1,500 
pieces of evidence, understanding that material in the context of a com- 
plex legal and policy framework lends further support to the contribution 
that legal experts can make in this regard. 

The planning inquiry also provides a space for the cross- 
examination of witnesses — an ‘essential tool in the advocate’s armoury 
for persuasion of . . . his client’s cause’.®° Whilst cross-examination plays 
an important role in assisting the Planning Inspector, it has at its core the 
aim of persuading the Inspector as to the merits of the objector’s case.*° 
Legal experts, by virtue of professional training, are well-versed in the 
skills of cross-examination. In the Hulton Park inquiry, witnesses appear- 
ing for both Peel Holdings and Bolton MBC were cross-examined by 
HEART’s barrister. HEART’s closing submission uses evidence attained 
during cross-examination to, for example, challenge the extent to which 
the golf course hotel was designed with landscape conservation in mind. 
Cross-examination of the evidence provides a means of testing not only 
the substantive evidence itself, but also the methodology upon which 
that evidence is based. For example, the purpose of cross-examination 
on biodiversity gains in the Hulton Park inquiry was to test the sensitiv- 
ity of the calculations to small adjustments, especially over the longer 
term. However, and here we return to the importance of expert evidence, 
HEART did not put forward an expert witness on biodiversity/ecology 
and so was unable to offer an alternative outlook on net gain. This was 
noted by the applicant: 


Two observations were made by HEART in relation to ecology. 
The first, was that if you altered the inputs, then the outputs of the 
model altered too. But since there was no evidence, or even sugges- 
tion, that the inputs were incorrectly identified, this position goes 
nowhere.*” 
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The importance of challenging technical knowledge and presenting an 
alternative account of knowledge was noted by Lee in the context of 
an examination under the NSIP process where the objector, Challenge 
Navitus, ‘understood the advantages of detailed critique of the applicant’s 
technical case, and of providing its own competing technical material’.** 

Finally, knowledge and skills are developed and deepened through 
experience both ‘in terms of length of time an individual has spent devel- 
oping their expertise . . . and in terms of practical hands-on experience’.’ 
Experience combined with knowledge and skill makes for strong advo- 
cacy. In contrast with developers and LPAs, who are, adopting Marc 
Galanter’s terminology, ‘repeat players’ with the backing of significant 
resource, local community groups like HEART are ‘one-shotters’ who 
only have recourse to participatory forums and the courts on occasion 
and for whom the stakes are high.” By bringing their experience to the 
inquiry, legal experts acting on behalf of groups like HEART can go some 
way to levelling the playing field: 


[By] knowing ‘the rules of the game’, community groups argu- 
ably gain an advantage when co-opting those with legal exper- 
tise irrespective of the merits of the case, especially in planning 
inquiries pursuant to the Secretary of State calling-in a planning 
application.” 


An experienced legal expert will know which arguments are legally rel- 
evant (and importantly, irrelevant) as determined by the law and policy 
framework. She will know which arguments are likely to be the most (and 
least) influential in persuading the Planning Inspector as to a particular 
position. The importance of practical experience was also acknowledged 
by Abbot and Lee, with one interviewee stating: 


Unless you’ve been through one, or five or seven [judicial reviews] 
or whatever, or at least sat in a court or read the documents before- 
hand, so seen the type of submissions, but I think more important 
sat in the court...” 


This particular quotation clearly resonates strongly in the context of 
planning inquiries. In short, whilst knowledge of process is obviously 
crucial, the experience gained by legal experts who have attended multi- 
ple inquires is invaluable to local group ‘one-shotters’ for whom planning 
inquiries are an unlived experience. 
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As noted in the introduction, I have focused in this chapter on 
the role of legal experts rather than lawyers, in recognition of the fact 
that professional legal qualifications are not a prerequisite for legal 
expertise.” In the context of planning inquiries, however, groups looking 
for representation will normally turn to the legal profession. This profes- 
sional credentialing would seem to be important; a barrister would give 
their arguments and claims credibility in the eyes of both the Planning 
Inspector and opposition counsel.” This sense that arguments presented 
by a legal professional will be taken more seriously is echoed by both 
Abbot and Lee,” and Rebecca Sandefur, who states that ‘lawyers appear 
to affect outcomes because their presence on a case acts as an endorse- 
ment of its merits.’”° 


Concluding thoughts 


Planning inquiries are used to determine the most complex and contro- 
versial developments. If the merits of public participation are to be real- 
ised, then this participation must be meaningful and local communities 
must have a real opportunity to influence decision-making. Legal experts 
have an important role to play in representing local community groups 
like HEART. Whilst knowledge of law (and process) is important (more 
or less important depending on the extent to which there is disagreement 
as to the relevant legal rules), skill and experience are significant fea- 
tures of that expertise. This chapter has shone a light on the contribution 
that legal experts can make. Important empirical work should be under- 
taken to further explore legal expertise in planning inquiries in order to 
better understand how local groups can and should be supported in their 
participatory activities. This research could strengthen calls for more 
financial support. 

However, there are strong indications that the sands may be shift- 
ing in the development consent process. White Paper proposals indicate 
that, in England at least, there may be a radical departure from our cur- 
rent discretionary approach to planning, with a move towards the use of 
zoning.” As discussed by Lee in the Introduction to this volume, the future 
of these proposals is uncertain. Under the 2020 proposals discussed in 
Chapter 2 above, local authorities (through their local plan) would 
allocate land into three (or possibly two) areas, namely growth areas, 
renewal areas and protected areas. Developers who wish to develop land 
would not need planning permission, provided their proposal complies 
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with zoning provisions in the local plan. If such an approach were to be 
adopted, then public participation would shift to much earlier in the pro- 
cess (in the making of local plans and decisions relating to zones) and so 
too would the role of legal experts. Contention and conflict would occur 
at the plan-making (rather than decision-taking) stage. We have yet to 
see whether the ‘local’ voice would be as vocal under these new propos- 
als (there is some evidence pointing to the fact that the public do not 
engage either with local plan-making or indeed with higher-level plan- 
ning policy). What is certainly clear is that the zoning proposals are likely 
to be complex and couched in legally contestable terms. There will be 
much debate, and probably litigation. The focus of legal expertise will 
shift but, in all likelihood, it will be just as important, if not more so, if 
local communities are to have any influence on where and when develop- 
ment takes place. 
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ways matters. 

Galanter 1974. 

PINS 2020a, [B.4.1]. 

See also Lee 2017; Aitken 2010. 

Holder and McGillivray 2018. 

Pill 1986, 8. 

The main source of disagreement between HEART and the applicant was that HEART’s expert 
witness contended that there would be substantial harm to the heritage asset whereas the 
applicant argued that an overall benefit would accrue. 

Pill 1986, 8. 

MHCLG 2018, [2.14]. 

As conveyed in informal conversation with a representative of HEART. 

Abbot and Lee 2021, 92. 

Abbot and Lee 2021, 93. 

Abbot and Lee 2021, 93. 

Read 1997, 29. 

For a discussion of the merits of cross-examination at a Planning Inquiry see Read 1997. 
MHCLG 2020a, [7.101]. 

Lee 2017, 17. 

Abbot and Lee 2021, 93. 

Galanter 1974. 

Abbot 2020, 279. 

Abbot and Lee 2021, 94. 

This was noted by Abbot and Lee 2021, 88. 

In informal conversation with a HEART representative. 

Abbot and Lee 2021, 119-20. 

Sandefur 2015, 910. 

MHCLG 2020b. 
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Part IV 
Time and scale 
Maria Lee and Carolyn Abbot 


Temporal and scalar questions are central to the legal analysis of planning. 
We see them throughout this volume: the opportunities afforded by time 
during Covid are apparent in Antonia Layard’s discussion of low traf- 
fic neighbourhoods; the effort to bring all future possibilities into the 
present (‘presentiation’) is a key question in Edward Mitchell’s chapter; 
activists make instrumental calls on different scales of governance in 
Steven Vaughan and Brad Jessup’s chapter; and Margherita Pieraccini’s 
chapter brings out the concertina of scale from the tiny to the global, as 
well as the significance of futurity to planning. In this part, Elen Stokes 
and Maria Lee turn more explicitly to these questions. 

Planning is inherently future-oriented, imagining the playing out of 
time and space for a territory or a specific site; it also relies on the past to 
control the future, creating models and maps of the future from assess- 
ments of the past. And planning is inherently scalar, self-consciously uti- 
lising and attempting to organise different scales not only of governance, 
but also of interests and actors, sometimes with short-term instrumental 
objectives, sometimes with the aim of achieving more profound shifts of 
power. Law’s relation with time and scale is not fixed or natural; law con- 
tributes to constructing time and scale, just as law attempts to make use 
of temporal and scalar understandings of the world. The complexity and 
dynamism of time and scale in planning is often buried beneath instru- 
mental and detailed doctrinal developments in planning law. 

In this part, we ostensibly deal with time and space separately, vul- 
nerable to the criticism that analysis of scale is static,'a moment in time 
captured as lines on a map. But both time and space reverberate through 
each contribution. In her exploration of the complex dimensions of plan- 
ning for housing, Maria Lee highlights the constant interplay and shifting 
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of scale, the constant efforts to fix perceived problems by scalar institu- 
tions, bringing out the (temporal) dynamism of scale. Elen Stokes bril- 
liantly and more explicitly brings out the connections between time and 
scale. Her examination of the call-in of fracking developments reveals the 
ways in which different imaginations and regularisations of the future 
resonate through lenses that we might otherwise think of as scalar. 


Note 


1. Massey 2005; Valverde 2015. 
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Futurescapes of planning law: 
Some preliminary thoughts on a 
timely encounter 


Elen Stokes” 


Introduction 


It is uncontroversial to say that land use planning is a temporal field, con- 
cerned as it is with issues of sustainability, change, conservation, growth, 
regeneration and ‘the possibilities that time offers space’. Equally uncon- 
troversial is the suggestion that planning involves a particular orientation 
to the future and that, even if it falls short of expectations, it is motivated 
by ‘a belief that action now can shape future potentialities’.* Planning 
is variously described as a form of ‘persuasive storytelling about the 
future’? as ‘anticipatory’,* and as ‘the specification of a proposed future 
coupled with systemic intervention and/or regulation in order to achieve 
that future’.® Both as an ideal and as a practice, planning is future-bound.° 
Yet while the relationship between planning and the future has long been 
accepted as foundational, and has proved fertile ground for critical schol- 
ars in land use management and planning theory, there has been little 
express consideration in this context of the part played by law. 

My aim in this chapter is to give planning law, and law generally, 
a greater prominence in research on the future. Modern futures studies 
began life as an applied science aimed at developing computational tools 
for forecasting and prediction. It has since grown in disciplinary scope 
and gained a sharper critical edge in the social sciences and humanities, 
setting new agendas for engaging with the future not as a fixed object 
‘out there’ to be measured, managed and moved into, but instead as a 
continuous process, always in flux, not separate from but immanent in 
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the present. Pioneers in the field have accorded particular analytic sig- 
nificance to futures-in-the-making (rather than futures already ‘made’ 
through statistical modelling, for example),’ and to the need for inven- 
tive ways of studying the empirically elusive realm of the not-yet.® This 
has been taken in several directions, opening up new avenues of inquiry 
into anthropologies of the future,’ geographies of the future,’ futures- 
capes of urban regeneration," speculative research methods,” and socio- 
technical imaginaries.'* Those are just a few areas where explicit efforts 
have been made to build a fuller picture of what specific imaginations of 
the future ‘do’ — how they configure power relations, serve ideological 
goals, and determine which/whose futures are deemed possible, plausi- 
ble, probable and preferable — in the here and now. 

This type of research has not been pursued, at least not directly or 
systematically, in legal scholarship, despite the future’s pervasiveness 
in all aspects of legal process and doctrine. The future’s inescapability 
and diffuseness are the very features, however, that seem to have con- 
tributed to the lack of targeted legal engagement. Although there are 
notable exceptions, the future has generally been subservient to other 
related frames and issues in the study of law — such as sustainable devel- 
opment, risk, and intergenerational justice - meaning that futurity has 
been poorly tended as a legal problem. This is true of planning law, the 
most self-evidently future-oriented of all the legal fields. The purpose 
here, then, is to offer a means of foregrounding the future-making prac- 
tices of planning law, so that closer attention may be paid to the various 
ways in which planning law imagines and regularises certain futures and 
future possibilities. 

A ‘futurescapes’ framework adapted from the work of social theo- 
rist Barbara Adam brings a heightened sensitivity to the traces of futurity 
in law, and to the futures rendered meaningful in distinctively legal ways. 
One of the important qualities of the relationship between planning 
law and the future is that it can appear fixed and inert, and not up for 
debate. Yet that obscures the difference that law makes in actively pro- 
ducing the future rather than just passively encountering it. An advan- 
tage of a futurescapes approach is that it can be used to examine legal 
future-making in terms of specific modes — for example, the timeframes, 
temporalities, tempos, timings and time sequences of planning law that 
shape how futures are anticipated and ‘lived and felt as inevitable’.\* 
The approach also helps to illustrate that while planning law is always 
‘futural’, it is not uniformly or consistently so. The relationship is dynamic 
and manifests itself in many ways, through different combinations of 
temporal structures and processes, and this is fundamental to the effects 
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that law is able to achieve in the present. To begin to address these issues, 
the chapter draws on two specific aspects of English planning law that 
apply to the onshore exploration and development of unconventional oil 
and gas: the application of local development plans; and the Secretary 
of State’s statutory powers to call-in planning applications and recover 
planning appeals. 


About time: futures theory and law 


Law is sometimes depicted as the ultimate custodian or venerator of the 
past," especially in common law jurisdictions where the invocation of 
precedent ‘perpetually reclaims the past for the present’.!° Examples 
of law’s path dependence, status quo bias and respect for tradition, for 
example, have tended to feed overgeneralised claims, however, that 
law is innately past-oriented. So much so that it can be difficult to avoid 
resorting to platitudes about law being backward-looking, nostalgic 
even, and too slow to keep pace with social transformation.’’ I too have 
used such caricatures in my research and teaching, because even though 
they leave little room for complexity, they have at least a ring of truth. 
Ask any law student to describe the discipline, and it is unlikely that they 
would respond with ‘progressive’, ‘innovative’ or ‘modern’. Still, these 
ideas are in danger of overestimating the importance of the past in law. ° 
One consequence of the prominence of historical time is that the problem 
of the future tends to have been overlooked.” 

Any notion that law’s relationship with time is lodged only in his- 
tory has been comprehensively dispelled by a significant and insightful 
body of work in socio-legal and critical legal studies, which has brought 
a new level of precision to the field, detailing the varying temporali- 
ties that contemporary legal systems and techniques use or construct.” 
The scholarship has done much to broaden the focus beyond historical 
context by illuminating the diversity of ways in which law discursively 
and practically shapes what we interpret and experience as time. It goes 
against the commonly held and often tacit view that law and time are 
analytically distinct, providing original concrete analyses of them as 
mutually dependent entities that interact and shape each other. Whereas 
legal scholars, like social theorists generally, have tended to treat ques- 
tions of law separately from those of time, the recent line of work focuses 
on their interconnections and shows how we gain explanatory power 
by thinking of legal processes, institutions and doctrine as fundamen- 
tally temporalised.*' Law is full of temporal structures — for instance, it 
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determines when (for example sunset clauses), in what order (for exam- 
ple consultation and pre-decision matters), how quickly (for example 
determination deadlines) and for how long (for example injunctions, 
temporary stop notices) action can be taken.” Law also operates more 
subtly, though, to construct a particular sense of time, such as rhythm, 
intensity, potential and accentuation, in the moment. It is through the 
richer, more finely textured accounts of law’s temporal dynamics that 
these felt-realities of time have come to be regarded as a form of legality.” 
Time is not just an object of legal intervention — it is also a mode of legal 
reasoning; a means of marshalling evidence, framing interactions and 
stabilising powerful normative frameworks; a medium through which 
social relations, values and meanings become embedded in legal and 
regulatory practices. Law’s relationship with time is anything but uni- 
form and one-directional. 

Yet although the literature has made major conceptual inroads into 
the temporalities and temporalising effects of law, and prompted a much 
greater engagement with other disciplinary and interdisciplinary studies 
of time, there has been no sustained engagement, as there has been in 
other fields, with the future. There are some brilliant exceptions to this, 
for example the work of Emily Grabham on the futures conceived, and 
critically the futures excluded, under the UK’s Gender Recognition Act 
2004;** Annelise Riles on ‘placeholders’ for resolving ambiguity about the 
near future;*° Renisa Mawani on the significance of certain, envisioned 
colonial futures to the claimed authority, sovereignty and legitimacy of 
British imperial law;” Sarah Keenan on title registration as a means of 
protecting the transcendental, future entitlement of white settler sub- 
jects to indigenous land;?” Davina Cooper on prefigurative institutional 
action;*° and Christos Boukalas on the emptying of futures and sup- 
pression of potential change in security and economic law and policy.” 
Still, these examples are not typical of the discipline overall and it is fair 
to say that legal scholarship generally has viewed the future in ‘shreds 
and patches’, so to speak.” This is in contrast to legal history, which has 
become its own sub-genre. 

It would be a mistake, though, to regard legal history and legal futu- 
rity as direct opposites. As many works on temporality have shown, the 
present is always infused with both pasts and futures — with both ‘experi- 
ence’ and ‘expectation’,*' with both ‘retentions’ and ‘protentions’.** The 
past, present and future cannot be disentangled because they are inte- 
gral to each other. ‘All our pasts,’ says Dipesh Chakrabarty, ‘are futural 
in orientation.” In Nancy Munn’s words: ‘Ways of attending to the past 
also create modes of apprehending certain futures or of reconstructing a 
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particular sense of the past in the present that informs the treatment of 
“the future in the present”.’** However self-contained the past, present 
and future might appear, the research reveals porousness and fluidity, 
opening the door to more processual understandings of temporality as 
a sphere of ‘dynamic simultaneity’.*° For Adam, ‘There is no single time, 
only a multitude of times which interpenetrate and permeate our lives’.°° 

What this means is that the future, and its manifestations in the 
present, cannot be satisfactorily understood or explained in isolation 
from the multiple, intersecting historical trajectories that are also impli- 
cated in the framing of times yet to come. The treatment of the future as a 
simultaneous co-presence of temporal features is elaborated by Adam in 
her conceptualisation of ‘timescapes’,” and latterly ‘futurescapes’.** The 
suffix ‘scape’ — as in landscape or cityscape — signals that thinking about 
time necessarily has implications for how we imagine space and spatial 
relations.” It has further significance because it says something about 
the approach to analysis, which is to see time as a domain that is always 
in formation, always incomplete and open to being re-formed. Adam 
explains that a landscape, and by extension a timescape, ‘tells a story of 
immanent forces, of interdependent, contingent interactions that have 
given rise to its existence’.*° 

A futurescape is similarly conceived, though it reflects a deeper 
frustration over the lack of sociological tools and methods, and until 
relatively recently the lack of enthusiasm, for taking the social reality of 
futures seriously. Social scientists are well-equipped to study ‘present- 
futures’, that is, the realm of prediction, plans, promises, models, strate- 
gies and other rational instrumentalities for deciphering what the future 
‘will be’. By contrast, ‘future-presents’ are less amenable to empirical 
investigation by conventional means because they occupy ‘the inacces- 
sible, invisible, latent world of processes’.*! A futurescapes perspective 
enables a more nuanced account of the future as a ‘precarious achieve- 
ment’? that is continually being made in everyday practices, not only 
through individual acts of projection but also through iterative, emer- 
gent processes that are ‘imperceptible as events’ but nonetheless have 
future-making effects. Significantly, because the approach attends to how 
futures and their socio-political effects are achieved (rather than assum- 
ing their coherence or stability), it is open to diverse and often contradic- 
tory possibilities. Thus the futurescape is not simply a list of temporal 
features to be ticked off one-by-one. Instead, it describes a critical sen- 
sibility that invites us to question how the future animates the contem- 
porary condition without reducing away its more elusive qualities. For 
example, the future may be encountered as a particular mood, feeling, 
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ambience or other collective affect that presses upon the present. Hence 
the terms ‘futurescape’ and ‘futurity’ are used not as academic-speak for 
‘the future’ but to signify the actual diversity and messiness of temporal 
features that are often assumed to be straightforwardly accounted for.** 

Futurescapes and other integrative approaches like it have been 
influential beyond their disciplinary origins,** but they have yet to find 
their way into the bulk of legal research.*° Here, I want to suggest plan- 
ning law as one possible entry point. There are already examples of criti- 
cal engagement with futures in planning theory.*’ A logical next step is 
to ensure that planning rules and regulations figure more prominently 
in those debates to avoid the law being treated as an incidental issue or 
afterthought. 

It is not anew problem that legal analysis can be weakly represented 
in or missing altogether from multidisciplinary spaces for social inquiry. 
That is certainly the case with futures studies, and it is also a claim made 
about the philosophical and theoretical foundations of planning. Patrick 
McAuslan began his seminal book The Ideologies of Planning Law with 
the observation that: ‘Alone of all the disciplines involved in land use 
planning in the United Kingdom, law is considered to be, at least by its 
practitioners and publicists, in no need of a fundamental examination.”** 
More than 40 years on, it remains a motivating force for planning law 
scholarship. And so, one reason for encouraging critical reflection on 
planning law from a futures-perspective is that it arises out of a commit- 
ment among academics to chip away at planning law’s reputation for 
being too technical, or worse, too mundane, to be of interest to theorists. 
There is something be gained from ‘taking on the technicalities’,*” as Riles 
compellingly puts it, so that legal doctrine and argumentation may be 
reclaimed or rediscovered for theory.” In that spirit, connecting planning 
law and futures theory is not an occasion for lament, but rather an oppor- 
tunity for exploring the possibilities that the two fields offer each other. 


Finding futures in planning law 


To illustrate how the approach just outlined could be put to use, I will 
draw on two different aspects of the English planning regime as applied 
to hydraulic fracturing, or ‘fracking’, for unconventional oil and gas 
such as shale gas. They are: the role of the statutory development plan 
in determining planning applications, and the scope of the Secretary of 
State’s powers to call-in applications and recover appeals. Although the 
illustrations differ in their legal particularities, each addresses the future 
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not as a passive object of governance, but as an active form of legality 
that produces legal meaning and effect. The purpose is not to claim any 
generalisable findings, as that would be impossible from such a narrow 
base. Instead the example is intended to raise more questions, and by 
doing so, to start a conversation about the directions that this type of 
analysis could take. 

The development of unconventional oil and gas, typically shale gas, 
provides an intensely futural context in which to ground the discussion, 
because it involves ‘heroic’ future narratives of technological innovation;*" 
promises of a cleaner, cheaper and more secure energy supply;° fears 
about the short- and long-term consequences of the drilling technique 
itself and of prospective shale gas exploitation;°* and framings of shale 
gas a key part of the UK’s efforts to meet its 2050 emissions reduction 
target and interim carbon budgets, and as a ‘bridging fuel’ to a greener 
future.°° This is borne out in conflicts over the siting of shale gas opera- 
tions, which expose the diverging ways in which participants in the plan- 
ning process make sense of time. As Anna Szolucha demonstrates, the 
grant of planning permission for exploratory shale gas works at Preston 
New Road, Lancashire, invoked very different modes of time-reckoning — 
for example, an accelerated capitalist temporality built on the promise of 
anew future of progress and growth, compared with the temporal tactics 
adopted by protestors to slow down the construction and operation of the 
drilling site.*° 

Planning disputes can be especially revealing of the multiple and 
competing futures of any given place. It is more usual, however, to see 
disputes characterised as conflicts between localised ‘not-in-my-backyard’ 
politics and the broader public interest. No doubt, a critical source of disa- 
greement in the planning and regulation of shale gas fracking has been the 
different scalar frames employed in defining the problem and proposing its 
resolution. Chris Hilson has carefully examined how certain scalar frames 
have come to dominate (for example the local risks of fracking weighed 
against the national need for energy supply) while other such frames have 
been repressed or filtered out of the system altogether (for example the 
global climate consequences of fossil fuel extraction).°’ In this sense, plan- 
ning law serves as a ‘funnel’ for arguments about which scales are most 
important for any given decision. But planning law also funnels and filters 
different temporal relations, including of course different orientations to, 
imaginations of and engagements with possible futures. 

An obvious meeting point for planning law and the future is the stat- 
utory development plan. The drilling operations associated with frack- 
ing amount to ‘development’ and therefore require planning permission 
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from the local mineral planning authority.°° It is a central tenet of the 
local planning regime that applications for planning permission must be 
determined in accordance with the development plan, unless material 
considerations indicate otherwise.” As discussed in Chapter 2, the devel- 
opment plan is prepared by the local planning authority (LPA), and sets 
out a vision and a framework for development in the authority’s area. 
The development plan must include policies on the LPA’s strategic pri- 
orities,°! and make ‘sufficient provision’’ for a number of key land uses, 
such as housing, community facilities, the conservation and enhance- 
ment of the natural, built and historic environment, and, importantly for 
current purposes, the provision of minerals and energy. 

A question that has arisen in the determination of planning appli- 
cations for fracking operations is how to apply development plans which 
include policies on mineral resources, but which make no specific provi- 
sion for the development of shale gas. The issue in such circumstances 
is whether relevant policies in the development plan are to be regarded 
as ‘absent’, ‘silent’ (the terminology used in previous planning policy°’) 
or ‘out-of-date’. If so, a weighted balance, commonly referred to as a 
‘tilted’ balance (discussed in the context of housing by Carolyn Abbot 
and by Maria Lee in their chapters), applies, whereby permission should 
be granted unless protective policies in the National Planning Policy 
Framework (NPPF) provide a ‘clear reason’ for refusal, or the adverse 
impacts would ‘significantly and demonstrably outweigh the benefits’. 
This tilted approach seems both to sidestep the development plan and to 
require something more demanding than the standard balancing exer- 
cise to displace the presumption in favour of sustainable development. 

Whether the tilted balance is triggered is a matter of planning 
judgment, not of legal reasoning, although the courts have clarified 
how the triggers operate. For example, a development plan that lacks 
policies specifically targeted at the type of development under consid- 
eration (such as fracking) is not automatically considered out-of-date 
(or absent or silent, as in previous policy), and provided the policies 
of the development plan are still ‘relevant’ to the decision to grant or 
refuse planning permission, the tilted balance will not apply.°° Thus, in 
a decision on fracking, a development plan may be considered relevant 
where it includes policies on mineral resources and development man- 
agement generally, which do not explicitly address shale gas or fracking 
but which nevertheless have a real role to play in the determination of 
the application.*’ Those general policies can be seen as offering a future- 
proof framework to deal with technological innovation not envisaged or 
planned at the time of their inception. For example, it has been noted 
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that ‘although a local development document is intended to present as 
a coherent suite of policies, that objective is not inconsistent with the 
inclusion of some environmental policies being intended and designed 
to operate on a longer time scale than that which may be contemplated 
by the plan period’. 

There is a further point, which is that judgments over the relevance 
ofa local development plan, including through its classification as in-date 
or out-of-date, shape how the future is ushered into the present. Such 
classificatory practices determine whether and with what consequence 
future risks and benefits are assessed against each other, through the 
application of either a standard or tilted balance. These different future- 
oriented logics operate with powerful performative force to organise 
how planning decisions are made and reasoned; they govern the ‘knowl- 
edge moves’ entailed in determining the consistency or otherwise of a 
development with the plan; they set the threshold for tipping the balance 
against approval (for example whether adverse impacts ‘significantly and 
demonstrably’ outweigh, or just outweigh, the benefits); and they influ- 
ence the forms of reasoning that decision-makers offer. In this regard, the 
future enters the present as an organising epistemology,” or ‘epistemo- 
logical ordering frame’,”’ constraining or enabling certain ways of imag- 
ining, projecting and acting ahead of time. This opens up to investigation 
an array of questions about the contingent interpretive processes (for 
example ‘relevance’) and pragmatic steps (for example the engagement 
or disengagement of the ‘presumption in favour’) through which certain 
representations of the future are made effective. In particular, it shows 
the future not as a category of analysis so much as a category of practice, 
highlighting the need to account for the processes through which specific 
configurations of the future are assembled.” 

It is these processual features of future-making — for instance, the 
sense-making practices and discursive resources relied upon in applying 
non-specific policies of a statutory local development plan to proposals 
for new technological developments — that a futurescapes approach takes 
as its starting point. The approach is less concerned with what we ‘know’ 
as the future, than with the work — in this context, the often-routine legal 
work — that goes into producing and sustaining particular ideas about the 
future in social and legal consciousness and practice. As the discussion 
so far has suggested, a concept as rudimentary as ‘relevance’ creates a 
particular temporal dynamic, in that the applicability of the tilted bal- 
ance depends on the relationship between the proposed future develop- 
ment and pre-existing policies of the local plan. It offers at least a sense 
of the past, present and future as aspects of each other, rather than as 
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contrasting ‘types’ of time, which offers a promising broadening of the 
temporal features examinable in planning law. 

Opening up planning law studies to broader conceptualisations 
of futurity raises the possibility that futures are envisioned, regularised 
and practised in a wider range of planning law provisions than has been 
appreciated. As a result, provisions which are not explicitly futural, or 
which are so routine and unremarkable that their futures-work goes 
without saying, become new contenders for analysis. Therefore, in order 
to take planning law seriously as a site of future-making, there is a case 
for focusing on the numerous less obvious ways that futures are antici- 
pated and acted upon. 

In that respect, a useful illustration is offered by the Secretary of 
State’s statutory powers to call-in planning applications and recover 
planning appeals for her own determination, specifically in the context of 
shale gas operations involving fracking. The illustration is historical, given 
that the UK Government has now withdrawn its support for fracking, but 
it gives an idea of some of the avenues waiting to be explored in inves- 
tigating how — by which legal mechanisms and temporal modes — plan- 
ning law operates through futures that, by definition, may never actually 
happen. In Juliet Davis’s words, planning histories ‘are inescapably histo- 
ries of futures’.”° As will be shown, the Secretary of State’s intervention in 
planning decisions has come to be understood predominantly in terms of 
jurisdictional scale, even though the administration and exercise of such 
ministerial power can also involve rather specific invocations and insti- 
tutionalised practices of future-making. The discussion below begins to 
bring out some of the distinctive insights that a futurescapes perspective 
can offer legal analysis in this setting. 


Supplementing scalar analyses with a futurescapes approach 


The Secretary of State has various statutory powers to intervene in the 
planning process. They include default powers enabling the Secretary of 
State to prepare or revise a local development plan, if she considers that 
the LPA is failing properly to carry out its functions in that regard.” In 
respect of planning applications, the Secretary of State may give a direc- 
tion restricting the grant of permission by an LPA, for a specified period or 
until the direction is lifted.” She may give a direction for a development 
to be treated as a project of national significance requiring a development 
consent order, as opposed to local planning permission.”° She may issue 
guidance on matters such as the community infrastructure levy — a tax on 
development to fund the infrastructure it will rely on, which LPAs must 
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take into account in adopting the levy.” This is just to name a few of the 
devices that allow for ministerial involvement in local policy formulation 
and decision-making, and the list could go on. The existence of such pow- 
ers reflects central government’s historical importance in securing con- 
sistency in the execution of national planning policy at the local level, as 
well as its continued role in providing strategic direction, oversight and 
coordination across the planning system.”* It explains why the planning 
system has been described as hierarchical,” because although LPAs oper- 
ate with a degree of autonomy, that autonomy is restricted by parameters 
set centrally. 

My focus here is on one aspect of central government interven- 
tion: the ability of the Secretary of State to exercise jurisdiction over 
individual decisions, by ‘calling-in’ planning applications®° and ‘recover- 
ing’ planning appeals*! for her own determination. It may seem odd to 
include this example at all, given that the powers of call-in and recov- 
ery are intended to be used only sparingly. In the vast majority of cases, 
planning applications are determined by the LPA, and appeals are deter- 
mined by the Planning Inspectorate (PINS).® Even at their height, the 
overall proportions of called-in applications and appeals recovered by 
the Secretary of State have been small.** The data reveal a more compli- 
cated picture — for instance, ministerial intervention has a higher preva- 
lence in respect of certain types of development (for example onshore 
wind turbines),°** and likewise can fluctuate depending on the minister 
in charge.®> An example of a called-in application can be seen in Abbot’s 
chapter in this volume. Altogether, though, the incidence of call-in and 
recovery is low, and the Secretary of State’s invocation of those powers 
has aroused little academic interest among both lawyers and planners, 
except as a general indication of the relationship between central and 
local government. 

The reason that call-in and recovery are viewed in this manner — 
as a proxy for central-local relations — is that they raise questions about 
the appropriate balance of power in the planning process, and meet with 
strong criticism when the balance is felt to have tipped too much in the 
direction of central government.® This has intensified in recent years, fol- 
lowing the passage of the Localism Act 2011 and repeated calls for call- 
in and recovery to be used only in exceptional circumstances, for cases 
involving significant national or wider than local issues.*” Controversy 
surrounding ministerial intervention is seen as epitomising a deep ten- 
sion in the scalar logics of planning, discussed in more detail in Lee’s 
chapter, in particular the ‘vertical topography of power’? and the diffi- 
culties of reconciling different spatial orders operating within the same 
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system — ‘national’, ‘local’, ‘neighbourhood’, ‘grassroots’. Therefore, the 
Secretary of State’s rights of call-in and recovery, when discussed at all, 
are treated as specific aspects of a broader debate about demarcations of 
space and scale. 

Taken in the context of pathbreaking studies in geography and 
allied areas (such as legal geography and political ecology) on the sca- 
lar structuration of the state,® the call-in of planning applications and 
recovery of appeals can be understood as scalar practices that organise 
power relations between different layers of government. From that angle, 
it might be observed that there is nothing innate about a project’s clas- 
sification as a development of ‘major importance’ and ‘more than local 
significance’ — those designations are constructed; that is, they are con- 
ceptualised and made effective through routine bureaucratic practices 
(for example Written Ministerial Statements, planning guidance) and 
uses of discretionary authority (provided for by statute) to secure the 
legitimacy of ‘top-down’ state actions. Focusing on the separation and 
hierarchy between ‘higher’ and ‘lower’ scales of practice, and more pre- 
cisely on the work that scale does as a politico-legal device, considerably 
enriches the analysis of contemporary practices of government. But there 
are other ways of approaching the matter, which can supplement spatial 
and scalar perspectives. 

In particular, the powers of call-in and recovery may lend them- 
selves, in as yet untested ways, to an analysis of the futures they envision 
and act upon. Call-in and recovery are not intuitively the most obvious 
example for thinking about how planning law operates through different 
future-orientations — that is a deliberate move on my part to show that 
non-obvious sites are also where futures take shape, in ways that may 
otherwise escape scrutiny. 


Future-orientations of jurisdiction 


To begin with, a futures-perspective may help to bring clarity to the ways 
in which the Secretary of State’s statutory powers to determine plan- 
ning applications and appeals can induce or amplify particular orien- 
tations towards the future. The focus here is on the future-orientations 
that give the jurisdiction its form, setting the conditions of possibility 
for the distribution of governing authority and the manner of its use. 
These future-orientations are an additional dimension of what might 
be described as the ‘often hidden architectures . . . of discretion’,”° struc- 
turing the operations of law and imposing limits to legal order, yet kept 
out of the analytical frame because of the tendency in this context, and 
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more generally, to conceptualise jurisdiction in terms of administrative 
boundaries and the territorial allocation of authority between different 
levels of government.” The point is that the assertion of jurisdiction can 
also be viewed as an act of constructing, giving meaning to, and orienting 
towards futures that are perceived as inevitable and experienced as ‘real’, 
regardless of whether those futures actually come to pass. 

Continuing with the example of shale gas operations involving 
fracking, a futurescapes approach — one that involves seeing the future 
not just as an outcome but also a process and an affective state — provides 
a useful addition to analyses of jurisdiction and power that are shaped 
onto the more conventional axis of scale. In September 2015, in a 
Written Ministerial Statement to Parliament, the Secretary of State for 
Communities and Local Government announced two temporary changes 
to the criteria for call-in and recovery. First, where an LPA was identified 
as ‘underperforming’ in respect of planning applications for onshore oil 
and gas, including shale gas, the Secretary of State would ‘actively con- 
sider exercising the power under section 77 of the Town and Country 
Planning Act (TCPA) 1990 to call-in the applications’. Secondly, the 
recovery criteria were expanded so that the Secretary of State could give 
‘particular scrutiny’ to appeals against refusals of planning permission for 
exploring and developing shale gas.” Such appeals would be ‘treated as a 
priority for urgent resolution’.”° 

It is noteworthy that the amendments created separate and distinct 
criteria for shale gas projects, because such changes were not strictly nec- 
essary. The Secretary of State’s prior discretion to call-in applications and 
recover appeals was already very wide, and arguably unspecific enough to 
encompass shale gas projects without any need for amendment. The gen- 
eral criteria list the sorts of situations where a decision may be called-in or 
recovered because it involves issues of ‘more than local significance’ — for 
instance, where the project gives rise to substantial regional or national 
controversy, or where it raises important or novel issues of development 
control and/or legal difficulties. Although these are not exhaustive of the 
factors that motivate and legitimate ministerial intervention, it is not a 
stretch to claim that shale gas operations could easily have come within 
the scope of the criteria in their original form.** So there was clearly a 
perceived need to signal that planning decisions regarding shale gas 
projects were exceptional, even more so than other called-in applica- 
tions and recovered appeals — which, given their generally low incidence, 
were themselves an exceptional feature of the normal planning process. 
The singling out of shale gas projects made them doubly aberrant, dou- 
bly exceptional, and as an expression of the potency and reach of the 
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Secretary of State’s jurisdiction, this instituted a particular relation to the 
future — one organised around the temporal logics of emergency. 

A range of work in critical geography, political theory and related 
fields has charted the role of emergency as an indispensable technique 
of governance in contemporary liberal democratic states.” One reason 
the notion of governing through emergency holds appeal is that it offers 
an alternative to accounts of the future as an abstract, other or even 
absent time. This is especially pertinent in the context of land use plan- 
ning, where the future is encountered in innumerable ways and does not 
comfortably fit narratives of a future ‘out there’, waiting to be measured, 
commodified, inhabited. Emergencies scholarship looks instead at how 
the future is already emergent in the present, full of tendencies and just- 
forming potential, building affective registers or ‘atmospheres’ that 
induce or compel action in the current moment. In this light, emergency 
does not denote a single temporal sequence, rather it depends on the co- 
existence of multiple temporalities through which the future is disclosed 
and related to. 

Exceptionality is one such temporality, which works by diagnosing 
events as rare, time-limited, atypical and therefore in need of some sort 
of extraordinary governance response. As Ben Anderson and colleagues 
have comprehensively shown, the ‘state of exception’ has become so fre- 
quently invoked that it is often not exceptional at all, and yet it remains 
an insistent force in the expression, exercise and legitimation of political 
and legal authority.” In part that force stems from the idea that without 
intervention the future might be otherwise, but it can be further inten- 
sified by a sense of urgency that necessitates action now. Together the 
temporalities of exceptionality and urgency are characterised by the 
presence of what Anderson describes as an ‘on-rushing future’? and an 
imperative to act quickly, creating the conditions for ‘lightning strikes”? 
of state power. They are inseparable from a temporality of hope that the 
future is alterable, and that ‘though the outcome of an event of situa- 
tion is uncertain, correct action may make a difference, and that which 
is threatened might be averteď’.! These insights offer a different take 
on styles of governing, in that they capture how particular futures and 
futural dispositions — not just scales and spatialities — become folded into 
claims of jurisdiction. 

This provides a basis for revisiting the example of the Secretary 
of State’s powers of call-in and recovery — as a way of exemplifying the 
broader contention that there is scope for planning law to feature more 
centrally in efforts to understand the future as an integral, rather than an 
additional, part of any analysis of power. Indeed the re-assertion of the 
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Secretary of State’s jurisdiction in respect of shale gas operations could 
be read as contributing to the performative constitution and experience 
of the future — or rather of multiple, disparate (urgent, exceptional, hope- 
ful) futures, ‘held together’!*! by their not-yet-ness and given real-time 
purpose by becoming the locus of debate.’ The prefix ‘re’ (re-assertion 
of jurisdiction) is intentional, to remind that planning legislation already 
conferred on the Secretary of State very wide discretionary powers of 
intervention, wide enough to cover shale gas operations — not just in prin- 
ciple but also in practice. Hence the simple bureaucratic act of extending 
the call-in and recovery criteria explicitly to include shale gas operations 
offered a means through which ministerial power could be symboli- 
cally re-affirmed. Thereafter, the debate became not about whether, but 
about when and under what circumstances shale gas exploration would 
be approved.'® The fact that the shale gas industry did not, in the end, 
develop as the UK Government had planned is of little consequence. It 
does not alter the fact that, whether or not anticipated futures material- 
ise, their effects can still be felt in the present.‘ 

The suggestion here is that greater scrutiny of the involvement of 
distinctively legal mechanisms (jurisdiction being a classic example) 
in engagements with the future may open up some promising lines of 
inquiry into the forms of authority and legality that follow from invok- 
ing specific future-orientations. The ‘double exceptionality’ of shale gas 
projects, for instance, is justified on the basis of emergency claims that 
time for action is running out, through what Adi Ophir calls ‘discur- 
sive means of catastrophization’ which work to ‘designate objects to be 
observed, described, measured and analysed, predicted and interfered 
with’.1°° These discursive processes construct the future, an imminently 
catastrophic or threatening future, as the thing to be governed, but more 
than that they provide powerful narratives and rhetorical devices that 
‘tacitly authorize those in power to respond’.’°° In this context, the thing 
to be governed is the ‘underperforming’ LPA that is perceived to be too 
slow in deciding shale gas applications,” and so ministerial interven- 
tion is seen as a necessary means of averting threats of national energy 
insecurity, missed economic opportunity and so on. But the earmarking 
of shale gas projects as not just a legitimate but also as a necessary tar- 
get for the Secretary of State’s exercise of her statutory powers helps to 
create the conditions in which particular future-orientations (exception- 
ality, urgency, hope) take hold, becoming institutionally stabilised and 
publicly performed. °° 

One way of taking this further might be to examine the future- 
making effects of the Secretary of State’s jurisdiction on decision-making 
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in the local planning regime, before the powers of call-in and recovery 
have even been exercised. The question this raises, which can be addressed 
empirically, is whether and in what ways the potential for ministerial 
intervention influences how an LPA determines a planning application, 
or how PINS determines an appeal. It is clear that the Government’s pol- 
icy on shale gas, expressed in the same Written Statement that amended 
the criteria for calling-in applications and recovering appeals, is capa- 
ble of being a material consideration when deciding permission.” Less 
clear are the more subtle ways in which the prospect of call-in or recov- 
ery might shape how local planning decisions are taken, as suggested 
also in Chapter 2. These effects are more likely to be missed when the 
powers of call-in and recovery are addressed as issues of jurisdictional 
scale. The trouble with conventional scalar analysis, Mariana Valverde 
has observed,” is that it is underpinned by a zero-sum understanding of 
jurisdiction, which in this context means that either the Secretary of State 
has jurisdiction or the LPA does. But the realities of governance are not so 
clear-cut, as is also apparent from Lee’s chapter below. Central and local 
government may often be in tension or conflict but they are not oppo- 
sites — their functions and powers can combine, overlap and interact in 
various ways. Thus there may be value in examining the consequences of 
the Secretary of State’s powers of call-in and recovery for local planning, 
specifically when those powers are not exercised but are anticipated, pre- 
empted and experienced as ‘looming or pressing in’.1!' It suggests at least 
that the Secretary of State’s jurisdiction can also be studied as a temporal 
realm of expectation and imminence. 


Concluding remarks 


The purpose here has been to think about the sorts of questions and areas 
of investigation that may be opened up by approaching the analysis of 
planning law from a futures perspective. Too often the future is treated 
as an incidental aspect of law, as a backdrop against which legal rules 
and processes play out. Yet there is work to be done to understand the 
many ways in which law actively engages, and oftentimes produces, 
various expectations, promises and fears about what will come. By mak- 
ing futures an explicit focus of attention, it becomes possible to trace 
the different roles of planning law in drawing the future into the pre- 
sent, whether through practices of seeing and knowing (for example 
assessing costs and benefits), evidential thresholds (for example ‘sig- 
nificantly and demonstrably outweigh’), ideational frames (for example 
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sustainable development), material trajectories (for example the pre- 
sumption in favour of development), affective experiences (for example 
urgency, hope), or some other future-oriented modality. The reason for 
using a futurescapes approach in this context is that it nudges us away 
from any idea that the relationship between planning law and the future 
is a straightforward one. Indeed, the ‘-scape’ element gets at the multi- 
layered complexity of future-making, which is as evident in law as it is 
in other socio-political domains — the difference being that mainstream 
legal research on futures is limited and sporadic. 

My aim in not only highlighting but also pulling together these vari- 
ous strands is to encourage a move away from the definitional question 
‘what or when is the future?’ and to focus instead on how the future — as a 
logic, a reason, an orientation, an affect — is made effective and authorita- 
tive through specific legal means. In this respect, the discussion of plan- 
ning law provisions applicable to shale gas operations suggests that it 
may be just as important to look at the routine or less obviously futural 
aspects of legal practice as it is to consider the headline acts. For example, 
there is nothing self-evident about the relevance of non-specific policies 
of a development plan to a proposed fracking site. As a matter of plan- 
ning judgment it entails a degree of temporal organisation, to establish 
whether the new development falls within the remit of the plan, and this 
determines how the future is related to — as a continuity of experience or 
sharp rupture with the past-present, for instance. Similarly, shale gas- 
specific amendments to the criteria for calling-in applications and recov- 
ering appeals involve contestable future claims. The point, however, is 
not to suggest that characterisations of shale gas projects as exceptional, 
urgent and hopeful are necessarily a distortion of reality. It is to show that 
those characterisations also carry out some of the jurisdictional work of 
‘bringing’ shale gas projects ‘to law’, by framing such development as 
not just amenable to ministerial intervention but in need of it. These are 
among planning law’s unmarked practices of future-making. 
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Slippery scales in planning 
for housing 


Maria Lee 


Introduction 


Housing is centrally important to the lives of individuals and commu- 
nities, as well as an extraordinarily complex social and legal challenge. 
Whilst planning is only part of housing’s story, housing is at the centre 
of planning and debate about planning. Housing has also been at the 
heart of contests over the appropriate scale of planning, including scale- 
shifting ‘regionalism’ and ‘localism’, and the fluctuating and contested 
relationship between local and central government. As well as bring- 
ing out the complexity and dynamism of scale, housing illustrates both 
instrumental uses of scale to find ‘right’ answers, and the limitations of 
such approaches. 

‘Scale’ is the subject of rich literatures, with a range of concerns and 
approaches.' The social construction (and contestedness) of scale is a key 
theme:? scale is not given, but made. Scale is relational,’ so that scales 
must be understood through (including constructed by) their relations to 
one another (and with other phenomena across scales). Hierarchy, where 
the local is necessarily secondary to the national, is rendered complex by 
this social constructedness and relationality,* which also confound the 
metaphor of scales ‘nesting’ within each other, so that the local is com- 
fortably encompassed within the national.° 

My primary interest is in planning law and policy, rather than space, 
capital or even state power, all key issues in scale. Legal scholars are per- 
haps more accustomed to addressing ‘levels’ of governance rather than 
scale,° and my language may reflect that, as may my scale choices: local, 
regional, national, international/transnational/global. These familiar, 


abstract terms should not imply that the scales should be understood as 
fixed physical and legal spaces, always neatly separated and hierarchical. 
The scale at which authority is held in planning for housing is not clearly 
articulated in English law, but is effortfully constructed and contested. 
The spatial constructs the legal, as well as vice versa.’ For lawyers, scale 
also resonates with the spatial or territorial? and hierarchical? aspects of 
jurisdiction. Jurisdiction is multi-faceted, and does not necessarily map 
neatly onto scale.” It usefully captures, however, the sharing or division 
of authority within or between scales, and the assertion of decision- 
making authority by actors at a particular scale. 

Discussion of housing commonly pitches a national crisis against 
local amenity, with a resulting tension between national need and local 
resistance. This captures some useful truth, but, as will be discussed 
below, housing escapes any simple dichotomy of scalar interests. Over- 
reliance on this dichotomy has led to increased central or national 
intervention," and relentless pressure on local delivery. One important 
conclusion (or even starting point) for this chapter is that whilst the local 
has apparent decision-making responsibility over planning for hous- 
ing, the central exercises primary authority. Again, this scalar mismatch 
contains some useful truth, and reflects local planning structures sub- 
ject to the longstanding centralisation of political power in England. It 
fails, however, to capture the elusiveness of both local place-shaping and 
national control, as well as the irremediable intertwining of local and 
national, their plurality and their relations with other scales (for example 
the ‘more than’ local, ‘more than’ national). 

This chapter interrogates scaling of planning for housing through 
three categories: interests and impacts; law and policy; and actors. There 
are no hard lines between these categories, which contribute to the 
construction of scale for each other. Their purpose is to provide a route 
through the complexity of the terrain, and to highlight the inadequacy of 
simple scalar descriptions or prescriptions. 

In addition to readings of academic and policy documents, and 
the general legal framework, I have sought insights from the decision- 
making process leading to the Supreme Court decision in Dover v CPRE. '* 
The context is a local authority eager for development, by contrast with 
the focus of much of the literature on local resistance (although a pro- 
development local authority does not preclude local resistance). A wealth 
of documentation is available on the Dover District Council (DDC) web- 
site, including the ‘remarkable’ Report of the Head of Regeneration and 
Development to the Planning Committee (‘Report’),'* and on request, DDC 
provided me with hard copies of public consultation responses." Outline 
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planning permission was granted in 2013 for development on two sites. 
One site was in an Area of Outstanding Natural Beauty (AONB) and 
included 521 residential units, a 90-apartment retirement development, 
and associated commercial and other developments. The other was 
Western Heights, a scheduled monument and conservation area, where 
there would be 40 residential units and a hotel and conference centre. 
A contribution of £5 million would be made to DDC, with the intention 
of providing a museum and visitor centre at the Drop Redoubt, which is 
a Napoleonic fort at Western Heights. In addition, £1.8 million would 
be made available for infrastructure, and £500,000 for bus services. 
Officers recommended granting outline planning permission subject to 
mitigation of the impact on the AONB by reducing the amount of hous- 
ing and imposing conditions on phasing development, and to conditions 
that would increase the likelihood of the promised benefits materialis- 
ing. The Council granted the outline permission without these changes. 
The Supreme Court upheld the Court of Appeal’s decision to quash the 
permission for failure to provide adequate reasons. An amended applica- 
tion was re-submitted afresh after the litigation. Dover is a very signifi- 
cant development, and methodologically, a different story might emerge 
were I to select a more modest residential application. Large-scale hous- 
ing developments are, however, influential in driving English planning 
law, and the case provides a useful perspective on the ways in which such 
applications proceed. 

There is no such thing as a ‘natural’ scale at which housing (or any- 
thing else) should be governed, and no single scale can be assumed to 
be preferable.'® So the purpose of this chapter is not to argue for a re- 
scaling. Scale, however, has a real impact on both planning outcomes, 
and on planning’s role as a forum for debate.’’ Space for the messy con- 
struction of an understanding of the public interest needs to be found at 
different scales.'® 


Interests and impacts 


The housing ‘crisis’ is a familiar trope, implying an urgency that adds 
a temporal dimension (on which Elen Stokes focuses in the previous 
chapter) to our discussion of space,” as well as an expectation (often not 
fulfilled) of strong action. The crisis is found in at least a lack of decent, 
affordable homes (on which see Edward Mitchell’s chapter below) of the 
right type (including appropriate tenure), in the right place. 
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Central government policy has over many years attributed this cri- 
sis to too few new homes being built, so a supply-side problem, in turn 
largely attributed to the regulatory ‘barriers’ created by the (local) plan- 
ning system.” The idea of planning as barrier is not unique to either 
recent policy or to housing.*! Although planning may indeed restrict the 
availability of land for new housing, and a planning application is inher- 
ently uncertain,” this is a very partial picture. First, the starting point 
for analysis has often been London and the south-east, and, although 
affordability problems are widely shared (and the attention has not 
solved London’s problems), this neglects regional and spatial diversity 
and inequalities.” Second, the ‘narrow quantitative logic’ disregards the 
quality of housing, as well as place-specific locational appropriateness.** 
Third, this framing also neglects individual inequalities and perspectives 
(homeless people, professionals unable to get on the ‘housing ladder’, 
insecure private tenants). These issues have multiple scalar dimensions, 
from individual or household need,” to local demographic patterns (for 
example a need for multi-generational family homes or homes for older 
people), to regional economic demands (for example in ‘travel to work’ 
areas), to national design or safety standards. 

The limitations of the singular national framing of planning as bar- 
rier are increasingly recognised by central government.” Long delays in 
the building of houses for which permission has been granted, the related 
over-dependence on a few volume house-builders, and even the exit of 
the public sector from housebuilding”’ have all been acknowledged over 
recent years. The so-called ‘levelling-up’ agenda should be inherently 
sensitive to regional diversity, and Michael Gove, who became Secretary 
of State at the Department for Levelling Up, Housing and Communities 
(DLUHC) in 2021, has acknowledged many of the criticisms of the single 
and purely quantitative approach to housing.” The scaled articulation of 
anational housing crisis, however, is remarkably resilient, and local plan- 
ning is likely to continue to present ‘the softest target for policy reform,” 
both cause and potential solution.*° 

There are broader and more intractable issues beyond the supply of 
decent houses. On the demand side, housing is an investment commod- 
ity, often supporting the broader economy, even if high prices have their 
own negative economic impacts.*! This is frequently seen as a national 
interest, but is potentially pervasive through and across scales. Housing 
as investment embeds housing in global markets, and a global ‘wall of 
money”? shapes the English and local residential property markets.** 
International purchasers invest in residential property (which is rented, 
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occupied occasionally, or never occupied at all°*) in London and other 
cities. Credit flows at all scales fund small landlords and second home- 
owners, as well as those who live in the property they own.* The finan- 
cialisation of housing, its embedding in and shaping by the practices and 
narratives of the financial sector,” is profound. It affects the way indi- 
viduals and institutions think and behave, for example local authorities 
and housing associations viewing land as an asset rather than for its use 
value and managing rent to secure future credit,” and individuals relying 
on their homes to support retirement. 

Efforts to institutionalise the conscious and simplistic scaling of 
housing along a national need/local resistance dichotomy fail to do jus- 
tice to issues that assert themselves at multiple scales. This is even clearer 
when we turn to an actual housing development, located in a particular 
place. The attractions of the Dover application seem to be largely eco- 
nomic, with a strong focus on the local, albeit in a competitive national 
and international context. Councillors speaking in favour of grant- 
ing permission emphasise general regeneration of the town, including 
especially the expected tourism and associated benefits from the herit- 
age work on the Drop Redoubt, together with the hotel and conference 
centre. The local economic pressure is clear, even in the sparse minutes 
of the Council meeting. 

Landscape dominates discussion of the negative impact of the 
application, falling within the ‘amenity’ issues generally attributed to 
the ‘local’. There are also expressions of concern from local people about 
traffic and local services. The emphasis on landscape indicates how pat- 
terns of legal protection (local, national, international), and prior insti- 
tutional knowledge (created in a multi-scale forum),*’ shape debate and 
construct ‘local’ publics to engage in particular ways on particular issues.*° 
Environmental impacts by contrast receive relatively little attention, 
largely from the local Wildlife Trust. When there are different patterns of 
environmental law protection and prior institutional knowledge, as well 
as different ‘official’ expert determinations of the impact of the proposal, 
a different sort of engagement may be stimulated. Environment and 
landscape are location-specific, yet the focus is shaped (not determined) 
by broader legal and policy frameworks, across scales, discussed below. 

For DDC’s expert advisors, the contribution of the proposal to filling 
the shortfall of housing land in the local development plan (constructed 
as a ‘shortfall’ by the central government policy discussed below) is part 
of the ‘finely balanced exceptional justification for this major AONB 
development’.*! The tight link between national and local housing need 
(‘while housing land supply is important at the local level it also has a 
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national dimension’”**) is not unique to Dover.** As well as illustrating a 
simple exercise of hierarchy over outcomes, this exposes central govern- 
ment’s shaping of the very nature of the problem, through the scaling of 
the very meaning of housing need. There is a striking silence, throughout 
the Dover documentation, on the possible benefits of the proposed hous- 
ing as a place for people to live. 

Impacts and interests are difficult to ‘sort’ in a scalar fashion, 
spilling into different scales. Most importantly for current purposes, 
the local does not necessarily stick with the interests it is assigned.** 
The national need for housing (or for this housing), and the ability of 
this development to contribute to meeting that need, is not taken for 
granted. The hierarchical policy ‘cascade’, with contestation suppos- 
edly reducing as we go down the spatial hierarchy,“ is resisted. This 
general phenomenon is clear in Dover. Some public contributions to the 
consultation express doubts about the contribution of the housing to 
‘local’ need, raising the possibility that they will become second homes. 
Those organising a petition against the development describe the look 
of ‘hopelessness’ of those in need of housing when told that the housing 
‘was for Executives’.*° Both the CPRE and the National Trust challenge 
any claim that local ‘need’ for the housing has been established by the 
applicant. The CPRE (boldly in retrospect) asserts that the local plan is 
up to date and should be applied. We see these arguments rehearsed 
in processes around the country, dramatically if ambiguously with the 
partial attribution of the 2021 Chesham and Amersham by-election 
result to proposed planning reform.*’ 

Local resistance to the central narrative may have a limited impact 
on individual decisions, given the ability of the legal and policy frame- 
work to channel decisions, discussed next. It can nevertheless contribute 
to the contestation of assumptions underpinning dominant approaches.*® 
We may even be witnessing the evolution of dominant assumptions about 
the link between planning and housing in the (for now only rhetorical) 
change of tone from the Secretary of State.‘ 


Law and policy 


Before turning to law and policy of planning, we should note that the 
‘global wall of capital’ seeks a home in English residential property in 
part because national laws make it a safe place for that capital; and it is 
enabled to do so by a complex system of local, national and transnational 
rules.°° 
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The local dominates the legal planning framework for housing. 
Housing is subject to ‘normal’ Local Planning Authority (LPA) processes 
of town and country planning. As discussed in Chapter 2, LPAs set out 
their vision for their local area in the local or development plan, and grant 
or refuse permission for individual developments. Chris Willmore tells a 
compelling story of increasing central control over planning, whilst this 
basic structure remains unchanged.* As in other areas, central policy- 
setting, the examination of development plan documents, the Secretary 
of State’s call-in powers and the developer’s right to appeal on the merits 
all ensure considerable central scrutiny throughout planning.°? The man- 
ner and strength of the exercise of that authority in housing are, how- 
ever, distinctive. 

The longstanding allocation of blame for ‘the’ national housing 
crisis squarely with supply-side restrictions in local planning has led 
central government to a national, ‘place-neutral’ approach* to housing. 
A national target of 300,000 new homes a year seems to have survived 
any recent shift in the appreciation of the complexity of housing and 
housing need.* This national target feeds into numerical targets for local 
housing, beginning with the allocation of housing land in local plans. 

The National Planning Policy Framework (NPPF) requires LPAs 
to allocate a five-year supply of ‘specific, deliverable’ sites, ‘taking into 
account their availability, suitability and likely economic viability’, plus 
a ‘buffer’, in local strategic policies.°° Local need should be ‘objectively 
assessed’.°° A slim exception to the obligation to provide the objec- 
tively assessed five-year supply applies if protective policies in the NPPF 
(including green belt and AONB policies) provide a ‘strong reason’ for 
restricting development, or the adverse impacts would ‘significantly and 
demonstrably outweigh the benefits’.°” This exception has been narrowly 
drawn, but provides scope for shifts in emphasis that could dramatically 
affect outcomes.°*® 

A national ‘standard method’ for calculating the ‘objectively 
assessed’ housing ‘need’ was introduced in 2018, further diminishing 
local distinctiveness.” The calculation depends on projected household 
growth, a local ‘affordability’ adjustment, and a cap on the increase. In 
2020, a 35 per cent uplift was added for 20 cities. The hidden assump- 
tions and technical complexity of objectively assessed need (and viability, 
discussed further by Mitchell in this volume) tend to exclude particular 
groups and individuals and limit the issues open to debate. The chal- 
lenge of engaging with technical assessments is not limited to members 
of the public, but extends to LPAs and their elected members. 
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A single, nationally acceptable technical method for the objective 
assessment of housing need changes not only the nature of the debate, 
reinforcing a market rather than public interest narrative, but also its 
scale. Before the introduction of the ‘standard method’, debates over the 
appropriate methodology locally provided (limited) means to engage 
multiple, including local, perspectives on housing need. When central 
government proposed changes to the standard method for calculating 
housing need in 2020, the threat of higher allocations in the south-east 
led to scale boundaries being crossed as MPs (actors on the national and 
local stage, responding to local knowledge and local concerns, at the 
national level), forced a retreat. The 35 per cent uplift for 20 cities, men- 
tioned above, was an alternative way to reach the national housing tar- 
get. As well as rendering visible the politics of ‘objectively’ assessed need, 
this changing approach to calculation raises questions of which localities 
are heard, and which neglected. Even for those areas welcoming devel- 
opment, the uplift implies greenfield housing. 

The independent examination of local development plans prevents 
the adoption of a plan that is not ‘sound’. A sound plan is, inter alia, 
consistent with national policy and ‘seeks to meet the area’s objectively 
assessed needs’, included on housing.“ An adopted plan (allocating suf- 
ficient land to housing) then feeds into applications for planning per- 
mission, granted swiftly for applications in accordance with the plan. 
In the absence of ‘up-to-date’ relevant local plan policies, the NPPF takes 
us to the ‘tilted balance’. The tilted balance requires permission to be 
granted unless protective policies in the NPPF (including green belt 
and AONB policies) provide a ‘clear reason’ for refusal, or the adverse 
impacts would ‘significantly and demonstrably outweigh the benefits’.”° 
A successfully adopted local plan can quickly become out-of-date. An 
inability to evidence a five-year supply of deliverable housing land 
explicitly renders policies out-of-date.” The failure of an LPA to meet 
the ‘housing delivery test’, through which central government monitors 
the actual building (not just permitting) of housing in the area, also 
renders policies out-of-date.” This is one way in which the recognition 
of private sector house builders’ failure to ‘build out’ planning permis- 
sion (because of their own market interests) has increased rather than 
reduced pressure on LPAs. LPAs’ ability to shape their space is reduced, 
as the tilted balance makes it difficult to refuse planning permission for 
housing on commercially attractive greenfield sites, even if brownfield 
sites have been identified in the plan.” Quintin Bradley describes a 
move from ‘planning by appeal’ to ‘planning by surrender’. 
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The scaling described here is to some extent straightforwardly 
hierarchical, central above local. There are, however, complexities.” In 
Hopkins Homes, the leading case on the tilted balance, the Supreme Court 
emphasises the priority of statute over policy. As discussed in Chapter 2, 
decisions on applications ‘must’ under section 38(6) of the Planning and 
Compulsory Purchase Act (PCPA) 2004 ‘be made in accordance with 
the plan unless material considerations indicate otherwise’. Soft as that 
requirement can be, given the range of material considerations and dis- 
cretion of the LPA, Hopkins Homes emphasises the continued statutory 
‘primacy’ of the local plan,” and the centrality of planning judgment to 
deciding the weight of (even out-of-date) local policies when applying 
the tilted balance.” The Court of Appeal has reinforced this decision, 
upholding the relevance of restrictive local policies and the weight given 
to them by decision-makers, even when there is no five-year supply of 
housing.” Further, although I am anxious not to overstate the case,” the 
Planning Inspectorate (PINS) also confirms the continued relevance of 
restrictive local policies even in the absence of sufficient allocation of 
land to housing: ‘the supply of housing is not the be all and end all’.°° 

This renders the hierarchy between central and local power more 
ambiguous, suggesting the possibility of greater local assertiveness. But 
that too is far from straightforward. Local and central policy point in dif- 
ferent directions. Since the courts rarely interfere with the exercise of 
planning judgment, the weight given to different elements of policy by 
the decision-maker is crucial. The decision-maker could be the LPA or 
PINS (or the Secretary of State in a recovered appeal). The Supreme 
Court has described inspectors as being ‘required to exercise their own 
independent judgment . . . within the framework of national policy as set 
by government’.*! There is an expectation that the LPA prefers its policy, 
but PINS (acting ‘instead of’ the Secretary of State on appeal*’) generally 
prefers central policy. Although central policy contains important pro- 
tective policies and is not always pro-development, objectors to planning 
permission have no right of merits appeal (and the Secretary of State will 
call-in only rarely). Developers will only appeal when a shift of approach 
to policy may work in their favour. Planning law shows that outcomes are 
determined not just by which scale is allocated ultimate legal or jurisdic- 
tional authority, but also by who gets to invoke that authority.*° 

It is difficult to conclude that we have unambiguous or entirely 
predictable local or central control. Neither central nor local can simply 
ignore the other’s policy or exercise untrammelled authority. An insist- 
ence on local specificity may subtly feed into central approaches, and 
central policy rather less subtly intervenes in local decision-making. 
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Beyond the policy framework on housing specifically, national (and 
international®™) legal designations can focus attention on local places. 
For example, the Countryside and Rights of Way Act 2000 requires the 
LPA to ‘have regard to the purpose of conserving and enhancing the natu- 
ral beauty of the [AONB]’.°° The NPPF, central policy, is more demand- 
ing: ‘planning permission should be refused for major development [in 
an AONB] other than in exceptional circumstances, and where it can be 
demonstrated that the development is in the public interest’.*° The pro- 
tection of AONBs (and other designations, such as green belts, conser- 
vation areas, sites of special scientific interest) gets force from central 
insistence on local specificity; sensitivity to context is multi-scalar. 

We see this in the Dover case, where the impact of the proposed 
development on an AONB was crucial. Categorisation as ‘AONB’ might 
imply a single set of understandings of sites across the country.®*” That 
national framework, however, contributes to shaping meaning in a par- 
ticular place and brings complex multi-scalar understandings of land into 
local decisions.** AONBs defy a neat nesting of scales: the local reaches 
out, for example with the particular national resonance of the ‘white 
cliffs’ of the Kent Downs AONB.’ 

This gives us a different perspective on central intervention, high- 
lighting the ‘local trap’, that is, the danger of assuming that the local is a 
preferable scale for decision-making.” The exclusionary potential of the 
local, and its incentives to ignore broader impacts or impacts on other 
localities, should not be ignored. Rather than (or as well as) a mistrust of 
local power and democracy, increased central control might be prompted 
by concerns to protect broader interests. Local decision-making is sub- 
ject, for example, to legally guaranteed rights to participate in decision- 
making, legally supported limits on harm to protected habitats and 
species, and various legally mandated assessments. Many legal rights of 
this character are found in EU law, sometimes with roots in international 
law. Bypassing the national, the supranational forced an intense empiri- 
cal focus on local places and people, as well as bringing the more conven- 
tionally transnational (such as cross-border pollution or migratory birds) 
to local attention. When EU law was also domestic law, it complicated 
hierarchy, expanding scale up and down. Now that it is ‘foreign’ law, it 
exists in ‘retained’ domestic law’! but is far more fragile to the priorities 
of central government. 

The national and local are not neatly self-contained, but deeply 
intertwined.” In housing, clear divisions have been eroded by central 
authority reaching into local discretion, coupled with the resilience of 
local interests, as well as by repeated calls on scales greater and smaller 
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than the LPA. The ‘Regional Spatial Strategies’ introduced by the 
Planning and Compulsory Purchase Act 2004, building on earlier pol- 
icy and institutional priorities,” may have emerged out of a new-found 
enthusiasm for ‘spatial’ planning over its regulatory role.** But they were 
also about increasing housing development, feeding housing targets and 
a growth-focused agenda to LPAs, via this new scale between local and 
national.” The rise and fall (and rise?) of regional planning is discussed 
in Chapter 2 above. Regional plans were abolished by the Localism Act 
2011, removing both statutory spatial (more than buildings) and statu- 
tory regional (more than local) planning. The Act allows parish coun- 
cils and neighbourhood forums, a smaller and less formal scale than 
the LPA, to create ‘neighbourhood development plans’.’° The Act does 
not define localism, or rationalise its prioritisation, and it uses different 
conceptualisations and definitions of the local” (local authority, neigh- 
bourhood, communities, ‘not regional’). Like the regionalism it rejected, 
localism was somewhat predicated on housing. Local communities were 
said to have resisted housing in part because they lacked the opportu- 
nity to influence it.” But in the immediate aftermath of the Localism Act, 
rather than ‘bottom up’ growth, ‘local authorities saw reduced housing 
numbers as a legitimate expression of localism.” It was soon made clear 
that neighbourhood planning would be subject to the same objectively 
assessed housing need requirements as the LPA.” The central is appar- 
ently inescapable, notwithstanding the rhetoric of anti-centralism. 

These interludes indicate how planning (and other) law plays its 
part in the social construction of scale. This is a little more complex 
than simply creating new steps in the central-local hierarchy. As well as 
adding a level between local and national hierarchy, regional planning 
made new space for LPAs at a different scale. It was also more amenable 
to national control, and changed the political opportunities for exter- 
nal actors.’ The abolition of regional planning, removing these new 
spaces, was achieved by the central exercise of authority, but partially 
responding to local concerns. The mutual dependence of the different 
scales comes through.” Finally, the re-emergence of regional forms of 
governance, through the ‘disorganised’ patchwork of combined authori- 
ties and city regions discussed in Chapter 2,' and even the LPA duty to 
cooperate,'°° suggests a continued search for scalar solutions. Perennial 
change reinforces the dynamism and construction of scale, the fragility 
of scalar fixes, and the impossibility of isolating either different scales or 
one ‘local’ from another. 

Unsurprisingly, given the rhetoric of planning as barrier, housing 
has also been part of the deregulation of planning. A loss of regulatory 
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capacity might be glimpsed in policies like the tilted balance, but is clear- 
est in amendments to the Use Classes Order and permitted development 
rights, which have removed the requirement to seek planning permis- 
sion from certain residential conversions. Analysis of these changes 
has been highly critical. It is part of the relentless focus on numbers, 
which means that quantity takes priority over the quality of the homes, 
or the broader amenity of new and existing residents. The belated intro- 
duction in 2020 of a requirement for natural light in all homes and 
minimum space standards only emphasises the disregard of broader 
questions of quality.'°° There is no opportunity for community consulta- 
tion, and elected local representatives are able to address only limited 
issues through prior approval. In terms of scale, this deregulation could 
be understood as part of a longstanding mistrust of local planning, and 
the institutions and processes that go along with it. Rather than central- 
ising government control, however, government is reduced, leaving the 
shaping of public space to the market, with its own open-ended questions 
of scale. 

Centralisation pervades law and policy in our case, but although 
that centralisation is meaningful, it is complicated. We become aware of 
the complexity, not only by thinking in terms of scale theory, but also 
in the ‘almost perpetual whirl of spatial configurations’ apparent in the 
legal framework governing planning for housing.’ 


Actors 


In this discussion of the scale of actors in planning for housing, I do not 
wish to suggest either that the scale of actors can be clearly distinguished 
or that ‘actors’ can be separated from the other categories. Actors are 
engaged by interests and impacts, enabled or excluded by law and policy, 
and they act across supposedly pre-determined scales. 

The LPA is a key actor in planning for housing, representing and 
governing a space that is formally defined by lines on a map and by 
boundaries to powers. If the local is socially and legally constructed, it 
is somewhat (although not exhaustively) constructed by the scale of the 
LPA, itself somewhat constructed by ideas and practices of the ‘local’. In 
Chapter 2, I discussed the inelegance and dynamism of ‘the’ LPA. Further, 
LPAs reach beyond their boundaries, and not just in the ubiquity of the 
‘global’ city. They adapt to new manifestations of scale, such as com- 
bined authorities or neighbourhood planning, or in the role played in the 
Dover permission by Dover’s national historic significance. 
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Chapter 2 also briefly discusses what this thing, ‘the’ LPA, is, setting 
out the divide in understanding between those who see local authorities 
as service providers (for central government), and those who see them as 
democratic bodies with broader responsibilities for the life of a place." 
This partially maps onto a divide between planning as a technocratic or 
a democratic process: implementing the public interest as defined by 
experts, or working out democratically what the public interest might 
be.” Elected local councillors have the final say, but their role is con- 
strained by legal and policy obligations.’ Professional advisers and 
LPA officers have a significant role to play in meeting these obligations, 
including assessments from environment to viability, as well as advising 
on the ultimate planning judgment. 

Turning more concretely to the Dover decision, the Report pro- 
vided the overall planning judgment of professionals within the coun- 
cil, building on the advice of other experts, internal and external. The 
Kent Downs AONB executive is a local body, but at a different, overlap- 
ping scale from DDC, and with specific objectives. It concluded that the 
scheme ‘is wholly contrary to national and local policy’, slipping between 
scales and challenging both local and national need for housing. LPAs 
also receive expert input from official government advisors. These are 
national actors, and because of their status and expertise they are often 
privileged in the decision-making process.'* In Dover, Natural England 
recommended refusal on AONB grounds, and made detailed criticisms of 
the applicant’s technical assessment of landscape impact. 

Commissioned advice is often crucial. DDC and English Heritage, 
for example, jointly commissioned a financial viability review of the 
£5 million contribution to the regeneration of the Drop Redoubt, and a 
second economic consultant assessed the other claimed economic ben- 
efits. These reports provide an important alternative perspective on the 
applicant’s case, in particular clarifying the uncertainties surrounding 
the delivery of benefits. The use of consultants, whose reputation and 
expertise depends on work across the country and internationally, ‘will 
inevitably reduce the “localness” of decisions’, and keeps us firmly in 
largely context-independent market thinking. The use of commissioned 
expertise is primarily driven by limited resources of expertise within 
the authority, discussed below. External professionals can also enhance 
credibility with outsiders (including the applicant) and protect individ- 
ual officers. For example, although DDC probably had sufficient internal 
legal expertise to reach its own view,” it sought advice from a QC on the 
legality of the proposed section 106 agreement.''® Ultimately, the LPA 
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disagreed with the mitigation measures recommended by its officers, 
and approved the application as submitted. 

Beyond ‘official’ actors, broader publics are entitled to be involved 
in both plan-making and permitting. Local interests are diverse in any 
single place and localities are similarly diverse and complex. Groups 
and publics are not a simple input into the process, ready and waiting to 
take part in a consultation process. They are partially constructed (for 
example as insider/outsider, silent majority, NIMBY) by the regulatory 
and political activity that they are engaging in." The limitations of pub- 
lic participation are well-known.'”° Publics face significant challenges, 
including inconvenient, daunting and time-intensive processes and the 
need to master inaccessible technical evidence. These disadvantages 
are shared, but not evenly, so that the already marginalised may be fur- 
ther disadvantaged. Also excluded are potential future occupiers of new 
housing, who are elsewhere in space or time, and so unlikely to speak 
directly to the process.'*! Whether or not housing is built in one local- 
ity affects other localities, who lives, works and seeks services there. In 
Dover on the other hand, the LPA expressly sought ‘higher skill/income 
households’ from elsewhere, without addressing the impact of this 
demographic change on existing residents, and without any provision 
for affordable housing. 

Local consultation also opens opportunities for NGOs, including 
business organisations, with different scalar manifestations. Local NGOs 
might include bodies constituted for the purpose of the application, 
as for example discussed in the chapters by Carolyn Abbot and Chiara 
Armeni above. NGOs provide expertise in exchange for influence, and 
their ability to engage with important technical detail can set them apart 
from other local actors.'*? Kent Wildlife Trust, a local branch of a national 
NGO, objected strongly in Dover, and national NGOs (the National Trust 
and the CPRE) engaged vigorously for protection of the local (and more 
than local) landscape. 

Like the ‘official’ local, the central or national is also fragmented. 
The ‘national’ is essentially English, acting through UK-wide institu- 
tions in Whitehall and Westminster, raising bigger questions about the 
UK’s ambiguous territorial constitution. There is no spatial planning at 
a national level in England.! Government does, though, have a strong 
hand on planning, and ‘the planning Acts’ give the Secretary of State 
‘overall responsibility for oversight of the planning system’.'** Housing 
was added to the title of the Ministry of Housing, Communities and 
Local Government in 2018, renamed and refocused again as the DLUHC 
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in 2021. The website suggests that housing dominates the work of the 
Department.'”° There is no planning minister; planning reform, tellingly, 
is the responsibility of the housing minister, and planning ‘casework’ sits 
with two ministers. Cabinet involvement in housing policy is also likely 
to be intense, and the Chief Secretary to the Treasury has ‘housing and 
planning’ listed in his responsibilities.'?° 

Parliament and individual parliamentarians provide an important 
link between central and local government.” Parliament’s formal role is 
greatest in respect of primary legislation. Much planning law, however, 
from procedure to permitted development rights, is contained in statu- 
tory instruments, with limited formal parliamentary input. Policy change 
may have dramatic effects whilst sidestepping Parliament altogether, 
although consultation is often expected and sometimes required. In any 
event, the executive is usually dominant in the Westminster Parliament, 
even if Parliament can influence government informally, beyond visible 
‘defeats’ of government.’”° On housing specifically, we might note the 
changes to the government’s ‘standard method’ of calculating housing 
need, discussed above. These were largely the result of protests made by 
MPs, acting as members of central institutions (and membership of the 
parliamentary Conservative Party might have been as significant as mem- 
bership of Parliament) and as representatives of local constituencies. 

PINS, introduced in Chapter 2, plays an immense role in appeals, 
call-ins and examinations. Inspectors ‘have primary responsibility for 
resolving disputes between planning authorities, developers and others, 
over the practical application of the policies, national or local’.!?? Whilst 
they decide at the centre, ‘within the framework of national policy as 
set by government’,’”° local specificity can be unavoidable. By compari- 
son with judicial review, merits review places inspectors in an intensely 
context-specific situation, dealing with local land case by case, and apply- 
ing the statutory requirement to decide ‘in accordance with the [local] 
plan unless material considerations indicate otherwise’.'*! Inspectors, 
however, certainly see their role as primarily to ensure the correct appli- 
cation of ministerial policy," and their statutory role on appeal is to act 
‘instead of’ the Secretary of State.!*° 

Central government allocation of resources can play an important 
redistributive role between different areas, as well as reducing com- 
petition between localities.'°* The potential for central government to 
control local authorities through financing is raised in Chapter 2. LPAs 
are notoriously and increasingly poorly funded from the centre, con- 
straining capacity and risking permanent ‘institutional degradation’.’*° 
Centrally mandated tight and inflexible schedules intensify resource 
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constraints. Government control of resources fundamentally affects 
how different actors are involved in planning, and accordingly the influ- 
ence of different scales. Good consultation processes, not to mention 
proper community participation, require LPA resources. Poor resourc- 
ing of LPAs increases the influence of major developers, with their supe- 
rior capacity — perhaps another subtle form of deregulation; and fewer 
internal resources of expertise intensify dependence on external private- 
sector consultants. 

The role of the applicant, its advisors, and organisations represent- 
ing developers is considerable. Our planning system depends on private- 
sector developers to provide the public goods identified by local people 
and the LPA, from affordable housing, as discussed by Mitchell below, 
to more general economic investment and the tax revenue and jobs that 
come with it.'*’ Their resources of expertise, discussed in the chapters 
by Mitchell and Abbot in this volume, compared with both the relatively 
under-resourced public sector and other actors, give them considerable 
advantages. Large developers act across scales, and the market thinking 
they bring with them may escape the local context. Smaller local busi- 
nesses often share the disadvantages of other local residents in planning 
participation," and smaller local builders can find the system difficult 
to navigate.’ Larger economic interests are also most able to adapt to 
changes to scale, for example ‘regionalising’ themselves to match new 
governance structures. 1° 

This has been a necessarily incomplete and brief overview.'*! It 
illustrates the fragmentation and overlapping of scale by individual 
actors, and the incorporation of actors at all scales. Official and unofficial 
actors in planning shape themselves to scale, and attempt to shape scale 
to their interests, emphasising local impacts or national policy. 


Conclusions 


The centre reaches deeply into local places and local processes. Central 
definitions of acceptable methodology cut short debate, and central 
supervision of processes enhances implementation of central priorities 
and policies. Central power cannot, however, escape the complexities 
and meshing of scales. Hierarchy (with the central at the top) does assert 
itself, but hierarchy is complicated, with central requirements sometimes 
intensifying attention to grounded local issues, and local debate some- 
times challenging central command.'** Perhaps this is self-evident: the 
scales we construct are connected and complicated. 
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Without suggesting that governance challenges can be resolved by 
simply transferring power from one scale to another, Willmore raises 
the possibility of honestly addressing the central dominance of planning 
simply by centralising decision-making.'*+ I have some sympathy with 
the wish to clarify the exercise of authority and lines of accountability. 
Maintaining local responsibility is presumably in part a political tactic to 
devolve conflict.'*° But centralised decisions would come at the cost of 
local voices, heard most clearly at the project-specific level, and of careful 
attention to the local impact of development. Central decision-making 
would anyway be unable to sidestep the complexity of scale; the local 
awkwardly reasserts itself outside of the hierarchy, within and beyond 
centralised processes.‘*° 

More importantly, limitations on the rejection of housing by LPAs 
has not made their role meaningless. They retain some agency over the 
location and even the quantity of housing. And if ‘how-not-whether’ 
governance is problematic, it does at least allow mitigation of negative 
impacts and enhancement of benefits.'*” Along with immediate outcomes, 
the scrutiny and debate of central policy by local experts, politicians and 
publics has its own value. Susan Owens and Richard Cowell illustrate how 
planning’s spaces for resistance to dominant narratives can sometimes, 
and slowly, contribute to changing what is ‘thinkable’.“* The change in 
governance scale for major onshore wind in England, from local to national 
and back again (and from pro- to anti-development), may be an example 
of the ways in which local objections escape their local parameters, to con- 
front the national approach.'“° Similarly, changes to the ‘standard method’ 
for objectively assessing housing need proposed in 2020 were amended 
to reflect concern of certain local areas. The re-scaling of wind farms did 
not, however, empower local people, unless their views were consistent 
with the new suspicion of onshore wind;'° and the centralised approach 
to determining housing need remains in place. 

The continued legal relevance of local policy, notwithstanding non- 
compliance with national housing demands, is differently interesting. 
Alongside sustained local resistance to central demands, it lessens the 
dominance of the central, albeit without replacing it with the local. How 
that plays out depends on the exercise of planning judgment by PINS and 
LPAs. And in their exercise of planning judgment, they may also pick up 
on any possible softening of the national policy environment.‘ Even if 
the narrative of local planning as a cause of the housing crisis persists, 
that narrative has become more complex. °° 

The tensions around housing are deep, and re-scaling will not 
resolve them. Scale does, however, prioritise, legitimise or marginalise 
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certain voices and priorities. A familiar rhetorical privileging of the local, 
through routine participation, as well as the ‘morally charged’ language 
of localism,'°* is under considerable pressure in planning for housing, 
and belied in practice. Imposition of central demands reduces the politi- 
cal opportunities for ‘ordinary’ people, who are more able to participate 
in processes around specific local projects than higher level strategy — 
projects which are also more likely to resonate in local than national 
elections. It also reduces the space for NGOs seeking to preserve envi- 
ronmental or landscape goods, with literally fewer formal opportunities 
to bring their expertise to bear, and greater difficulty mobilising publics. 
But although reduced space for ‘the local’ is concerning, the local 
should not be uniquely privileged in housing. Localism could have a per- 
nicious role in normalising spatial inequalities and defining fairness.'° 
LPAs and existing residents may have incentives to limit housing, and 
local decision-making excludes those perceived as outsiders beyond and 
within the local ‘boundary’.’°° This suggests a role for the centre, or at 
least the more than local, to reduce negative impacts on other localities, 
and the otherwise excluded, as well as on national interests. Neither 
national nor local is innately better qualified to deliver either inclusive 
or socially and environmentally progressive outcomes. But housing high- 
lights the importance of opportunities to contest. Many of those opportu- 
nities are in LPA planning. If planning is not just a space for implementing 
a pre-defined version of the public interest, but also for working out that 
public interest, a powerful (but not all-powerful) local is important. 
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For example Lord Gill noting the local plan’s ‘[failure] properly to contribute to the national 
housing requirement’: Suffolk Coastal District Council v Hopkins Homes [2017] 1 WLR 
1865, [80]. 
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Layard 2012a. 

Marshall 2002 and 2004. On political opportunity theory see Abbot and Lee 2021. 

Cox 2009. 

Shaw and Tewdwr-Jones 2017. 
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Clifford 2020. 
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Loughlin 1996; Jones and Stewart 2012. 
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See e.g. Ferm and Raco 2020; Tait and Inch 2016. 
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Massey 2005. 

The DDC solicitor provided detailed advice. 
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Rydin et al 2018a; Pieraccini 2015; Inch 2012. 

Armeni and Lee 2021; Natarajan et al 2019; Beebeejaun 2018; Town and Country Planning 
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Seeing things temporally as well as spatially, Schragger 2001. 

Lee 2017. 

Town and Country Planning Association 2018. 
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TCPA 1990, Schedule 6, 1(1). 

Cox 2009. 

Gray and Barford 2018. 

Marshall 2002. 

Rydin 2013. 

Rydin 2018b. 

Town and Country Planning Association 2018; MHCLG 2020. 

Marshall 2004. 

In particular, global/transnational financial institutions and regulators reinforce the com- 
plexity of scale. 

Marston 2000; Brenner 2001; Bennett and Layard 2015. 

Owens and Cowell 2011, 7. 

Willmore 2017. 

Inch 2021. 

Rydin et al 2018a. 

Rydin et al 2015. 

Owens and Cowell 2011. 

Lee 2017. 

Armeni 2016. 

Hopkins Homes. 

Just as it is plausible that the rejection of Navitus offshore wind farm was made more likely 
not by a formal change to policy on offshore wind, but by a general shift of the policy environ- 
ment from enthusiasm to hostility towards wind: Lee 2017. 

Inch and Shepherd 2020. 
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Part V 
Planning at the intersections 
Maria Lee and Carolyn Abbot 


The very genesis of this book is in the relative neglect of planning law 
by legal scholars, and some possible reasons for that neglect are raised 
in Chapter 1. One additional possibility lies in the ways in which plan- 
ning law works within and across other legal sub-disciplines. All of our 
disciplinary building blocks (property, obligations, criminal law) are 
connected with other legal sub-disciplines, and are inherently overlap- 
ping. The difference is perhaps an informal (and mistaken in our view) 
hierarchy, with the dominance of those other scholarly sub-disciplines 
intensifying the risk that planning law will be overlooked. 

In this part, our authors skilfully explore the intersections between 
planning and contract law, administrative law and property law, centring 
planning law. There is much still to be said, and we could have chosen 
other areas, most obviously planning and environmental law,' or plan- 
ning and tort.” Our contributors in this part provide three quite different 
ways of engaging with the intersections between planning and other sub- 
disciplines. Edward Mitchell demonstrates very directly how contract law 
scholarship can inform planning law scholarship, and what the details 
of planning law might have to offer to the understanding of contract; 
resonating with other parts of the book, his chapter also demonstrates 
the distributive impact of highly complex and demanding legal mecha- 
nisms. Joanna Bell takes a slightly different tack, demonstrating clearly 
and with painstaking care the space for planning in the fundamentals of 
administrative law. Along the way, she illustrates the fascination of the 
wealth of planning case law. Last but by no means least, Kim Bouwer and 
Rachel Gimson re-evaluate Patrick McAuslan’s influential thesis setting 
property and planning apart from and in opposition to each other. This 
also provides a significant challenge to the robustness of the public/pri- 
vate divide more broadly. 


Notes 


1. See e.g. Holder 2006. 
2. Seee.g. Lee 2014. 
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Contracting affordable housing 
delivery? Residential property 
development, section 106 
agreements and other contractual 
arrangements 


Edward Mitchell 


Introduction 


Most development of land in England requires planning permission 
granted by the relevant local planning authority (LPA).' LPAs tend to grant 
planning permission subject to ‘conditions’ that control how, when and 
where development can be carried out.” Alongside this, section 106(1) of 
the Town and Country Planning Act (TCPA) 1990 gives LPAs the power to 
enforce ‘planning obligations’ that a developer has entered into and that 
apply further controls on how that developer uses and develops their land. 
These obligations typically seek to impose different requirements than 
those that would be sought through conditions attached to a planning 
permission,’ and developers can enter into these obligations either by 
agreement with the relevant LPA or by making a ‘unilateral undertaking’.* 
This chapter focuses on planning obligations entered into by agreement 
and refers to these as ‘section 106 agreements’. These agreements involve 
a convergence, as Matthew White has put it, of ‘general contractual prin- 
ciples . . . modified and supplemented by statutory provisions’.° They also 
play an essential role in shaping the built environment in England, so are 
an important subject for further analysis. 

LPAs and developers applying for planning permission usually nego- 
tiate and sign section 106 agreements before the LPA has decided whether 


207 


208 


to approve the developer’s application.° This raises a question, therefore, 
about the extent to which proposed planning obligations can lawfully 
influence an LPA’s decision-making when it is considering an applica- 
tion for planning permission. To that end, regulation 122(2)(a) of the 
Community Infrastructure Levy Regulations 2010 states that an LPA can 
only consider proposed planning obligations when determining a plan- 
ning application if the obligations are necessary to address impacts that 
would make a proposed development ‘unacceptable’ in planning terms 
and that would thus compel the LPA to withhold the grant of planning 
permission.’ Moreover, if a prospective developer does propose to provide 
planning obligations in a section 106 agreement, regulation 122(2)(b) 
and (c) of the 2010 Regulations states that the LPA can only take the pro- 
posed obligations into account if those obligations relate both ‘directly’ 
and ‘fairly and reasonably . . . in scale and kind’ to the development. This 
is to provide clarity for developers, before they begin negotiating with an 
LPA, about the contributions that they might be expected to provide, and 
to ensure that those contributions genuinely relate to appropriate town 
planning matters.*® In practice, many LPAs have longstanding formal poli- 
cies stating that they will seek to use section 106 agreements to impose 
controls on what those developers build or to secure contributions from 
them towards the preservation or enhancement of local infrastructure, 
services, facilities and amenities that either would be newly required 
or would otherwise be adversely affected as a result of a development.’ 
These section 106 agreements are often intensely negotiated contracts 
containing a ‘tightly drafted’ and intricate web of highly detailed arrange- 
ments designed to govern how the developer delivers its obligations.'° 
The system described above is not the only method currently used 
in England for securing developer contributions to infrastructure or 
other public policy goals. The government introduced a discretionary 
levy in April 2010, called the Community Infrastructure Levy, which 
LPAs can also use to fund local infrastructure projects by charging devel- 
opers a locally set fixed-rate tariff.'' This levy sits alongside the system 
for securing planning obligations through section 106 agreements, 
although fewer than half of English LPAs had adopted it by the end of 
2019. Moreover, the levy cannot be used to secure the delivery of so- 
called ‘affordable housing’.!? LPAs seeking to secure affordable housing 
delivery by property developers primarily do this through planning obli- 
gations contained in section 106 agreements.'* However, the govern- 
ment is, at the time of writing, proposing to change this by creating a new 
Infrastructure Levy that LPAs will use to fund the delivery of affordable 
housing and other types of infrastructure. Nonetheless, the contractual 
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arrangements relating to affordable housing in section 106 agreements 
will continue to shape the places where ordinary people live for some 
years to come, as this chapter demonstrates. Studying these agreements 
also provides novel and important insights into the substance of the con- 
tractual arrangements that LPAs and developers make when negotiating 
what a developer will build. 

To investigate how section 106 agreements operate in practice, this 
chapter presents a case study of the interlinked contractual arrangements 
relating to affordable housing that were created for three residential 
development projects. The projects studied here are unremarkable devel- 
opments that happen all the time, everywhere in England, and were cho- 
sen because of their everydayness. The developments are located in the 
author’s home town and the author stumbled across their most striking 
features by accessing the relevant LPA’s online planning database and by 
reading documents relating to the developments. Nevertheless, the inter- 
linking contractual arrangements governing affordable housing delivery 
in these developments are, as this chapter shows, surprising because of 
their complexity and their effect. This chapter reveals, therefore, that mun- 
dane and small-scale housing delivery can produce highly technical and 
highly formal legal agreements. By drawing upon Ian Macneil’s relational 
contract theory, this chapter asks why LPAs and private-sector develop- 
ers create this type of contractual arrangement and examines the power 
dynamics that are visible in the contractual arrangements studied here. 

The chapter proceeds as follows. The first section outlines existing 
academic scholarship on the role of section 106 agreements in securing 
the delivery of planning obligations. It then discusses scholarship that 
critiques the use of private contracting to deliver public policy objectives. 
It goes on to introduce and consider some applications of Macneil’s rela- 
tional contract theory before explaining how Macneil’s ideas have already 
been used to analyse some aspects of contemporary planning practice. 
The second section examines the policy basis for affordable housing deliv- 
ery in England and shows how current delivery methods cause instability 
and tension. Against this background, the third section introduces the 
contractual network that links affordable housing delivery at the three 
developments studied here. It goes on to reveal how the private sector 
developers constructing those developments used these contractual 
arrangements to shape when, where and how they delivered affordable 
housing. The fourth section illustrates how those arrangements cre- 
ated a contractual network that had a ‘quality of bindingness”° that was 
skewed in favour of the private developers delivering the developments. 
The final section concludes by noting that, while it is well known that 
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contractual arrangements between private companies and public bodies 
do not always deliver underlying public policy objectives, this chapter 
provides a means to understand why such uneven outcomes occur. 


Critiquing the role of contract in delivering 
planning obligations 


Much of the scholarship over the last 30 years relating to section 106 
agreements and planning obligations has focused on the theoretical 
justifications and policy rationales for extracting planning obligations 
from property developers.’’” That scholarship examines how landowners, 
planners and developers establish ‘negotiating frameworks’ within which 
they shape development trajectories and determine the planning obliga- 
tions that a developer will provide.'* Other work takes a more critical 
approach, explaining that the negotiated nature of planning obligations 
can create a tendency amongst councillors and planners to pursue vote- 
winning developer contributions rather than obligations with a robust 
planning justification.” Recent critical commentary has also questioned 
the prominence of ‘viability’ modelling and how this shapes the content 
and delivery of planning obligations.” This work emphasises how viabil- 
ity modelling often produces outputs that developers use to secure sig- 
nificant reductions in the amounts of affordable housing that LPAs will 
expect those developers to deliver and thus provides an important con- 
textual basis on which this chapter builds.” 

This chapter also develops another recent line of enquiry in legal 
and town planning scholarship that examines the turn to private con- 
tracting as the primary mode for the delivery of various public services 
and that points to serious and longstanding deficiencies in those con- 
tracting regimes. Mike Raco, for example, highlights how contracting 
practices enable private companies to shape and then govern the imple- 
mentation of urban development and town planning goals.” According 
to Raco, this form of governance ‘has become a more technical process, 
managed by contract-writers, lawyers and accountants.” The contracts 
that emerge from this process tend often to be highly complex, opaque 
instruments that ‘lock’ public bodies into relationships that do not always 
deliver intended public policy objectives.** This chapter offers a new 
perspective on the turn to private contracting for the delivery of public 
services by analysing both the content of particular contractual arrange- 
ments and how those arrangements work in practice. Doing so provides 
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a rare insight into the granular details of interlinked section 106 agree- 
ments and reveals how LPAs and developers use contracts to establish 
how, when and where those developers provide affordable housing. 

The approach adopted in this chapter uses Macneil’s relational con- 
tract theory to examine how these section 106 agreements actually work. 
Macneil suggests that all contractual arrangements involve an interplay 
of ‘common contract behavioral patterns and norms.” He also explains 
that all contractual arrangements inhabit a point on a spectrum that has 
more ‘discrete’ and ‘presentiated’ contractual behaviour at one pole and 
entirely ‘relational’ contractual behaviour at the other.”° A fully discrete 
arrangement will exist when contracting parties plan their relations in 
full and then consent to and achieve the complete implementation of that 
plan.” Presentiation is related to ‘discreteness’ and is ‘the bringing of the 
future into the present’, which means that a fully presentiated contract 
would entirely fix the contracting parties’ future dealings.** However, 
Macneil explains that the concept of a fully discrete, fully presentiated 
contract ‘is entirely fictional’ because more ‘relational’ behaviours such as 
solidarity, reciprocity and trust inevitably intervene whenever contract- 
ing parties seek to create complex and long-term contractual relations.” 
Macneil’s work shows, therefore, that it can be informative to analyse the 
balance, in any given contractual arrangement, between more discrete 
behaviour and more relational behaviour.*° 

Relational contract theory thus provides a framework for analys- 
ing many types of contractual arrangements. For example, Peter Vincent- 
Jones has used Macneil’s ideas to study contracting regimes that the 
UK government created in pursuit of specific public policy objectives.’ 
These regimes involved administrative contracts designed to regulate the 
behaviour of central government departments and agencies, economic 
contracts related to outsourcing and the quasi-market restructuring of 
central and local government service provision, or social control con- 
tracts imposed to regulate the behavioural interactions between state 
agencies and ‘deviant’ citizens.” Vincent-Jones shows that these con- 
tracting regimes rarely enabled the government to achieve its underlying 
policy objectives.” A reason for this failure, according to Vincent-Jones, 
was central government’s ‘top-down’ imposition of these contracting 
regimes, which produced destabilising weaknesses in the relationships 
between the contracting parties.** These weaknesses flowed, Vincent- 
Jones suggests, from the absence of more relational contractual behav- 
ioural norms relating to fairness and reciprocity and a consequent lack 
of trust or cooperation between the contracting parties.*> This chapter 
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draws on Vincent-Jones’s insights to examine both matters of trust and 
dependency in section 106 agreements and the unevenness of the rela- 
tionships that shape and that are re-established in those agreements. 
Relational contract theory has also already been utilised in schol- 
arship examining aspects of urban development and planning practice. 
Menno van der Veen and Willem Korthals Altes, for example, use 
Macneil’s ideas as a framework to offer important insights into the interac- 
tion between formal contractual arrangements and the need for flexibil- 
ity in the delivery of complex urban development projects.*° In addition, 
this author has used relational contract theory to analyse contracts that 
oblige LPAs to use their powers of ‘compulsory purchase’ to redistribute 
ownership of private land and thus facilitate property development by 
private developers.” This work has illustrated how a type of ‘one-sided 
flexibility in these contracts embeds an asymmetric power dynamic in 
which LPAs become tied to a pre-determined course of action over which 
their private-sector development partners exercise tight control.*° By 
applying a similar approach to the analysis of the contractual arrange- 
ments used to secure affordable housing delivery, this chapter shows 
that those arrangements can appear to embody contractual behavioural 
norms connected to discreteness and presentiation but that this appear- 
ance can mask the complex dealings that take place behind the scenes to 
shape how, when and where developers deliver affordable housing. 


Planning policy, affordable housing and 
section 106 agreements 


It is generally accepted that a sizeable proportion of households in 
England require subsidised housing because they would otherwise be 
unable to access homes of an acceptable standard via the private hous- 
ing market.” The Government has sought to address this by using its 
National Planning Policy Framework (NPPF) to advocate the delivery of 
this ‘affordable housing’ by private property developers rather than pub- 
lic bodies. The NPPF currently defines the concept of affordable housing 
by reference to different ownership types, ranging from social rented*° 
and affordable rented“! through to mechanisms designed to enable occu- 
piers either to acquire private ‘for-sale’ housing at discounted prices or 
to rent that housing at discounted rates that are nonetheless higher than 
those set for social or affordable rented housing.“ The current NPPF uses 
definitions of affordable housing that are similar to those contained in 
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previous versions** and which LPAs have largely incorporated into their 
planning policies.** 

The approach to affordable housing delivery advocated in the NPPF 
relies upon property developers incorporating some affordable housing 
alongside private market housing into the development projects they 
build.*° It has also enabled successive governments to pursue the creation 
of ‘mixed communities’ through affordable housing delivery alongside pri- 
vate market housing while simultaneously replacing public spending on 
affordable housing with privately funded provision. This delivery method 
draws upon the additional value created when a developer receives 
planning permission for and constructs a new residential development 
but depends, therefore, on the developer being able to project a profit 
from a development before it will agree to provide affordable housing.*° 
Moreover, to ensure that LPA affordable housing policies do not prevent 
new residential development proposals coming forward, the NPPF con- 
tains detailed guidance on how LPAs should formulate those policies. 

To establish the specific amount of affordable housing that they will 
expect any given development to provide, the NPPF recommends that 
LPAs should assess the overall need for housing of different sizes, types 
and tenures in their areas.“ However, the current NPPF then advises 
LPAs that they should only require affordable housing delivery where a 
proposed development will provide 10 or more dwellings in total.** The 
basis for this seems to be the government’s concern that the costs, in 
terms of lost profit, of requiring smaller developments to provide afforda- 
ble housing would make many of those developments ‘unviable’.*? Where 
a developer does seek planning permission for a development of 10 or 
more dwellings, the NPPF advises that LPAs should require the developer 
to make at least 10 per cent of the total number of dwellings available as 
affordable housing.°° LPAs should then, according to the NPPF, expect 
developers to provide that amount of on-site affordable housing unless 
the developer can ‘robustly justify’ either off-site provision or a financial 
contribution to the LPA instead of providing actual affordable housing.” 

The use of the phrase ‘robustly justified’ in the NPPF points to two 
sources of tension in the formulation and implementation of affordable 
housing policies. On the one hand, the NPPF states that all LPA policies, 
including those relating to affordable housing, ‘should be underpinned 
by relevant and up-to-date evidence’ that ‘take[s] into account relevant 
market signals’ and that supports the proposed policies.” The focus, 
moreover, is on ensuring the ‘deliverability’ of an LPA’s development 
plan for its area.°° This focus on ‘market signals’ and ‘deliverability’ has 
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been present in every NPPF.** The original NPPF, however, went further 
and expressly advised LPAs to conduct ‘viability’ modelling to assess how 
their policy proposals would affect the profitability of notional devel- 
opment projects.°° While the NPPF is now less explicit about the need 
for viability modelling to assess the prospect of competitive economic 
returns to notional property developers, the effect of these practices has 
often been to compel LPAs to prioritise private profit-making over pub- 
lic housing need when formulating their affordable housing policies.*° 
Alongside this, controversies involving viability modelling practices have 
also arisen from the ways that LPAs have implemented those policies in 
response to individual applications for planning permission.°” The NPPF 
has stated, in all its iterations since 2012, that LPAs should not expect 
a specific development to provide affordable housing if the developer 
produces verifiable evidence showing that affordable housing delivery 
would reduce the development’s profit-making potential to an extent 
that would threaten overall delivery." At times, this has created what 
Antonia Layard calls a ‘duel of the spreadsheets’ when developers and 
LPAs separately seek to establish the mix of housing that a given develop- 
ment should provide.°° 

LPAs create the contested policy framework for affordable hous- 
ing delivery in their development plan documents and, as should be 
expected given that LPAs use assessments of both local housing need and 
local economic conditions when formulating their policies, the content 
of affordable housing policies tends to vary from one LPA to the next. 
Nevertheless, LPA policies have consistently stated that, when a devel- 
opment proposal does trigger a requirement to provide affordable hous- 
ing, LPAs will usually only grant planning permission if the developer 
signs a section 106 agreement that purports to impose binding duties 
on the developer to provide that housing.® Studying the actual commit- 
ments contained in section 106 agreements thus sheds new light on the 
processes through which LPAs and developers establish how, when and 
where to deliver affordable housing. 


Affordable housing delivery: contracting options 
for people in housing need 


Recent legal and planning scholarship on affordable housing delivery 
has tended to overlook the actual content and operation of clauses relat- 
ing to affordable housing in section 106 agreements. By examining three 
interlinked residential development projects, this chapter demonstrates 
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the extent to which the contractual arrangements between private 
developers and LPAs can grant those developers control over afford- 
able housing delivery. The first development studied here involved the 
construction of 110 dwellings on land adjacent to Brook Street, in the 
centre of Colchester (the Brook Street development).® Brook Street is 
a narrow residential street that acts as a major thoroughfare for vehic- 
ular traffic. It is also an Air Quality Management Area, which means 
that required air quality standards are neither being nor are likely to be 
achieved in the area.© Colchester Borough Council (Colchester Council) 
granted Mersea Homes Limited (Mersea Homes)” planning permission 
for the Brook Street development in April 2006.® Prior to the grant of 
planning permission, Colchester Council and Mersea Homes had made 
a section 106 agreement, which, among other things, stated that Mersea 
Homes would provide four affordable homes as part of the Brook Street 
development.®° The Brook Street planning permission was originally 
due to expire in April 2011 but, in 2010, Mersea Homes applied for, and 
Colchester Council approved, an extension of that expiry date to April 
2014. The reasons for this extension are outside this chapter’s scope, but 
contractual arrangements made for the Brook Street development fol- 
lowing that extension shaped affordable housing delivery both at Brook 
Street and elsewhere in Colchester. 

On 29 May 2013, Colchester Council, Mersea Homes and Hills 
Residential Construction Limited (Hills)°’ signed a supplementary sec- 
tion 106 agreement for the Brook Street development (the first Brook 
Street 2013 agreement). This agreement noted that Mersea Homes 
owned the Brook Street site at that time, but that Hills would soon 
acquire ownership of 55 per cent of it. The agreement then stated that 
the two developers had agreed to provide an extra 21 affordable homes 
at Brook Street. These extra dwellings were, however, only part of an 
overall commitment by the two developers to provide an additional 68 
affordable homes at Brook Street. This would increase the total amount 
of affordable housing to 72 dwellings, which would represent 65 per cent 
of the total number of dwellings to be constructed. Colchester Council’s 
local development plan documents state that developments of this size 
should provide 20 per cent affordable housing,” so the council and the 
two developers had agreed an affordable housing amount that was far 
higher than that required in the council’s affordable housing policies. 

However, on 29 May 2013, Colchester Council, Mersea Homes and 
Hills had also signed a separate contract made pursuant to section 1(1) of 
the Localism Act 2011 (the second Brook Street 2013 agreement).”° The 
reference here to the Localism Act 2011 is striking because it indicates 
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that the second agreement was probably not a section 106 agreement. 
Local authorities derive their power to make contracts from statute. 
Section 111 of the Local Government Act 1972 permits local authori- 
ties to make contracts that enable them to perform their statutory func- 
tions, whereas section 106 of the TCPA 1990 gives LPAs more specific 
powers to make contracts securing the delivery of planning obligations. 
Section 1(1) of the Localism Act 2011 confers a much broader power, 
allowing local authorities to ‘do anything that individuals may generally 
do’. Subsequent case law confirms that this entitles local authorities to 
make contracts that do not relate directly to the performance of their 
statutory functions.” Since the second Brook Street 2013 agreement was 
probably not a section 106 agreement, the council could not consider the 
obligations therein when determining applications for planning permis- 
sion relating to either the Brook Street development or any other devel- 
opments. This also means that the duties imposed on the developers in 
the second Brook Street 2013 agreement would be enforceable against 
Mersea Homes and Hills but not against anyone who subsequently 
acquired ownership of the development site from them.” Similarly, it 
means that the rights created in the second agreement were personal to 
the two developers but were nonetheless binding on Colchester Council. 
Finally, it also means that Colchester Council was not obliged to keep a 
public record of the second agreement and, since the council also appears 
to have chosen not to include it in its online planning database, the sec- 
ond agreement’s existence was seemingly hidden from view.” 

Despite Colchester Council’s decision not to publish the second 
Brook Street 2013 agreement, it is possible to piece together its purpose 
by examining the other developments discussed in this case study. The 
second development considered here is called ‘Chesterwell’.”* It is signifi- 
cantly larger than the Brook Street development and will provide around 
1,600 new residential dwellings, a new primary school, a new second- 
ary school and other local services, facilities and amenities on the edge 
of Colchester.” Mersea Homes and Countryside Properties (UK) Limited 
are constructing the development in a series of phases. The whole devel- 
opment, according to Mersea Homes, ‘combines beautiful green spaces, 
timeless design and modern amenities to offer the perfect backdrop to 
family life’.”” Mersea Homes and Countryside Properties jointly applied 
for ‘outline’ planning permission for Chesterwell in 2012. Developers 
often seek outline rather than ‘full planning permission when they want 
to obtain confirmation from an LPA that it regards a development pro- 
posal as acceptable ‘in principle’.”” A developer seeking to proceed with a 
development that has outline planning permission must, however, make 
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subsequent ‘reserved matters’ applications before they can start build- 
ing.” In those reserved matters applications, the developer usually seeks 
approval for the specific details of either a phase of a development or a 
whole development, so an application for outline planning permission 
is a logical early step for a developer proposing to build a large project 
in a series of phases. A developer applying for full planning permission 
should, by contrast, provide all the reports, drawings, plans and other 
documents that an LPA needs to permit a developer to start building.” 

Mersea Homes and Countryside Properties jointly made a section 
106 agreement with Colchester Council for Chesterwell in June 2014 
(the Chesterwell agreement),°° and the council then granted outline 
planning permission. The Chesterwell agreement contains affordable 
housing obligations alongside a wide range of other planning obliga- 
tions. While the agreement governs the delivery of obligations for the 
whole Chesterwell development, Mersea Homes obtained reserved 
matters approvals for, and has been constructing, phases one and two. 
Mersea Homes is also constructing phase four but has, at the time of 
writing, been in dispute with Colchester Council over vehicular access 
for that phase. Countryside Properties is constructing phase three. This 
chapter focuses on phase two, which would provide 146 dwellings in 
total, of which, according to the Chesterwell agreement, 22 should have 
been affordable homes. 

The third development discussed here is taking place at the disused 
Rowhedge port (the Rowhedge development).*! On 11 March 2016, Hills 
applied to Colchester Council for permission to construct 86 dwellings on 
part of that site. Hills describes this development as ‘an idyllic riverside 
village’ encapsulating ‘all the finer details of everyday life’.°° Colchester 
Council’s planning committee approved the grant of planning permission 
subject to the council, the developer and Essex County Council signing a 
section 106 agreement obliging the developer to provide on-site afford- 
able housing alongside various other planning obligations. In November 
2016, Colchester Council, the county council, a company that is part of 
the Hills group® and other interested parties duly signed a section 106 
agreement (the Rowhedge agreement)** and Colchester Council granted 
planning permission. 

The Rowhedge agreement’s affordable housing clauses provide a 
key insight into the network of contractual arrangements that link afford- 
able housing delivery at these developments. The Rowhedge agreement 
obliges Hills to provide affordable housing but creates a contractual right 
for the developer to elect either to provide the 17 affordable homes that 
Colchester Council’s planning policies would ostensibly require, or to 
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provide only two affordable homes.® An outsider trying to understand 
this contractual right to elect must follow a series of cross-references 
leading from the Rowhedge agreement back to the second Brook Street 
2013 agreement. The Rowhedge agreement states that, in the second 
Brook Street 2013 agreement, the council and the two developers agreed 
that the over-supply of affordable housing at Brook Street meant that the 
two developers had earned something called ‘the Brook Street Affordable 
Housing Allowance’. This allowance derived from the actual floorspace 
of the additional Brook Street affordable housing and would be allocated 
to the two developers in separate portions equivalent to their respective 
land interests on the Brook Street site.°° Mersea Homes and Hills could 
thus apply their respective shares of the allowance to other developments 
in Colchester Council’s area, meaning that the developers had a contrac- 
tual right to deviate from the council’s affordable housing policies on 
those other developments. 

Nicky Morrison and Gemma Burgess have suggested that one of 
the advantages to LPAs of the use of section 106 agreements is that they 
can secure affordable housing delivery in places where that type of hous- 
ing would not otherwise be available.*” This principle underpins current 
affordable housing policy in England and is designed to ensure the crea- 
tion of mixed communities consisting of housing of different types and 
tenures. The effect of the contractual arrangements discussed here, by 
contrast, was to enable two private developers to supply extra affordable 
housing on one of the most polluted streets in Colchester in exchange for 
the opportunity to elect to supply less of that housing at more upmarket 
developments elsewhere in the area. Consequently, the arrangements 
discussed here seem to have produced a contraction in the range of 
potential living spaces available in Colchester for people in housing need 
while granting private developers significant freedom to choose when, 
where and how they would deliver that housing. 


Prescription and choice in contracts for affordable 
housing delivery 


The contractual arrangements discussed here gave the respective develop- 
ers a right to elect when, where and how they would deliver affordable 
housing. This section now shows how that right interacted with the com- 
plex and technical clauses relating to affordable housing delivery in the 
Chesterwell and Rowhedge section 106 agreements. It does this by first 
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analysing the affordable housing provisions in the Chesterwell agreement 
and then examining the equivalent provisions in the Rowhedge agreement. 

Mersea Homes chose to apply its share of the Brook Street allow- 
ance to the second phase of the Chesterwell development.** However, 
the Chesterwell agreement does not indicate that Mersea Homes had this 
option available to it. Instead, the Chesterwell agreement states that the 
developer of any phase of the development should ensure that at least 
15 per cent of the total number of dwellings to be constructed for that 
phase should be affordable housing. Of that 15 per cent, the agreement 
states that two-thirds should be affordable rented and that the remainder 
should be available for purchase or rent at prices or rates that are higher 
than affordable rented housing but lower than market prices or rates. To 
achieve this, the agreement obliges the developer to confirm the number 
and sizes of affordable homes to be provided in a phase whenever they 
make a reserved matters application for that phase. The agreement then 
states that the council can respond by either commenting upon, amend- 
ing or approving an affordable housing proposal within 60 working days 
of receipt, or the council can request a monetary contribution from the 
developer towards off-site provision of some, but not all, of the required 
on-site affordable housing. If the council does request a monetary contri- 
bution, the agreement states that the developer must provide it. On the 
other hand, the agreement expressly states that the council cannot require 
an alternative affordable housing mix that would ‘adversely affect’ the 
viability of either a phase of the development or the whole development. 

Once the developer and the council agree an affordable housing 
proposal for a Chesterwell phase, the Chesterwell agreement also con- 
tains further obligations that manifest as a series of staging posts. Stage 
one of the affordable housing delivery mechanism in the Chesterwell 
agreement states that the developer will not permit the occupation of 
more than 40 per cent of the market dwellings in a phase until it has 
exchanged a contract with a registered affordable housing provider for 
the transfer to the provider of half the affordable housing in that phase. 
Stage two states that the developer will not permit the occupation of more 
than 80 per cent of those dwellings until it has arranged the transfer of 
the remainder of that phase’s affordable housing. Finally, the agreement 
states that the developer will not begin a new phase of the development 
until all the affordable housing in an earlier phase is ready for occupation. 
However, if the developer fails to reach an agreement with a registered 
affordable housing provider for the transfer of the affordable housing for 
a phase on terms that the developer deems acceptable, the developer can 
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instead sell all the affordable housing required for that phase at full price 
on the open market. In those circumstances, the agreement states that 
the developer should pay a ‘fallback’ monetary contribution to the coun- 
cil in an amount equivalent to 20 per cent of the market value of those 
dwellings before it permits the occupation of more than 85 per cent of 
the market dwellings in that phase. 

If, as Macneil suggests, contractual behaviour inhabits a point on a 
spectrum between highly relational behaviour and highly discrete behav- 
iour,” the affordable housing delivery mechanism described above looks 
like an attempt to maximise the ‘discreteness’ of the contractual arrange- 
ments for the Chesterwell development. Morrison and Burgess have noted 
that attempting to secure affordable housing delivery through section 
106 agreements causes tension between LPAs and property developers,”° 
so it is perhaps unsurprising that Colchester Council and Mersea Homes 
tried to plan mechanisms that had a strong ‘quality of bindingness”! and 
that left very little room for ‘tacit assumptions’ about how each party 
would behave.” However, this reveals a contracting regime in which the 
parties seem to have been unwilling to place trust in the choices that their 
partners might make. While Vincent-Jones explains that individuals and 
organisations usually create contractual arrangements to achieve mutu- 
ally beneficial outcomes,” he also argues that those arrangements that 
do not support contractual behavioural norms relating to trust and coop- 
eration can tend to minimise the potential for any joint welfare maximi- 
sation.** Moreover, this author has shown elsewhere that the ‘quality of 
bindingness’ running through the contractual arrangements made for 
town planning processes is often skewed against LPAs.”° This unbalanced 
power dynamic also emerges here in the way that the Chesterwell agree- 
ment purports to control precisely what Colchester Council can do when 
it receives an affordable housing proposal for a Chesterwell phase. The 
express prohibition in the Chesterwell agreement of any action that might 
undermine development viability is particularly striking, and reflects a 
broader mismatch in the way that the contractual arrangements used in 
town planning processes tend to reduce the range of actions open to LPAs 
while giving private developers the tools to predict and control precisely 
what an LPA will do. On the other hand, where there is flexibility in the 
contractual arrangements for the Chesterwell development, that flex- 
ibility favours the developer. According to the terms of the Chesterwell 
agreement, phase two should have provided 22 affordable homes, of 
which 14 would be affordable rented and eight would be for purchase or 
rent at prices or rates that are higher than affordable rented housing but 
lower than market prices or rates. Instead, Colchester Council agreed that 
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Mersea Homes, by applying its share of the Brook Street allowance to the 
second Chesterwell phase, was entitled to provide only eight affordable 
homes, of which none would be affordable rented.” Consequently, there 
is a striking contrast between the substance of the Chesterwell agreement 
and the actual effect of the contractual arrangements between Mersea 
Homes and Colchester Council. The existence of this substantial freedom 
to choose was thus largely hidden from public view. 

Hills elected to apply its share of the Brook Street allowance to 
the Rowhedge development,” although the Rowhedge agreement does 
expressly acknowledge that Hills had this choice available to it. The 
Rowhedge agreement states that, if Hills did choose to use its allow- 
ance, it would need to provide two affordable homes instead of the 17 
affordable homes that would otherwise be required. Alongside this, 
the agreement then contains affordable housing clauses that would 
apply regardless of the amount of affordable housing that the developer 
elected to deliver. These clauses create a series of staging posts akin to 
those described above in the Chesterwell agreement and appear to have 
been carefully planned to restrict the future choices available to the par- 
ties. By comparison, the cross-references in the Rowhedge agreement 
to the Brook Street allowance are jarringly imprecise. For example, the 
agreement states that the Brook Street allowance 


effectively provides [the two developers] with the opportunity to 
transfer all or part of their affordable housing requirement from 
[their] other development sites (one of which is [the Rowhedge 
development]) to their development at Brook Street, Colchester. 


The language used in section 106 agreements tends to be ‘tightly drafted’ 
and, where possible, based on wording that has been tested in earlier agree- 
ments and incorporated into standard clauses which are then available 
for subsequent agreements.’ However, the use of the word ‘effectively’ in 
the Rowhedge agreement in relation to the Brook Street allowance sug- 
gests that Colchester Council and Hills were either unable or unwilling to 
speak directly about what they had created. They may have been unable 
to speak directly about the implications of the allowance because they 
had created a novel network of contractual arrangements and were grap- 
pling to find the appropriate words to describe it. Alternatively, this may 
have been a product of reflexive hesitancy flowing from an awareness 
that the arrangements reshaped affordable housing delivery in ways not 
envisaged in either central government guidance or Colchester Council’s 
planning policies. 
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This discussion of affordable housing delivery at the Chesterwell 
and Rowhedge developments shows that aspects of the contractual 
arrangements did allow the developers more flexibility than might have 
been expected given the rigid structure of the formal contract documents. 
Macneil has observed that reciprocal flexibility is essential for durable 
contractual relations,” and Tom Dobson has explained that effective 
town planning often requires LPAs to be willing to use planning obliga- 
tions and section 106 agreements in creative ways. The network of 
contractual arrangements studied here suggests that Colchester Council 
does take a flexible approach to what it can do with its formal contracts. 
However, this creative contractual behaviour produced an over-supply of 
affordable housing on a polluted street in the centre of Colchester and 
an under-supply at more upmarket developments elsewhere in the area. 
The contracting regime within which these arrangements were created is 
also one which, using Marc Galanter’s well-known terminology, favours 
those developers who are ‘repeat players’ and who can use the longev- 
ity of their relationship with an LPA to influence the implementation of 
affordable housing policies.'°! These findings thus show how developers 
can use contractual arrangements to establish control over when, where 
and how they provide affordable housing. They also demonstrate how 
dependency, mistrust and the pursuit of this control can shape the con- 
tracts used in town planning processes and enable developers to manipu- 
late contemporary town planning decision-making. 


Conclusion 


In simple quantitative terms, the loss of affordable housing at the 
Rowhedge and Chesterwell developments may not seem too serious. 
After all, the developers involved in those developments had to deliver 
extra affordable housing elsewhere before Colchester Council would per- 
mit a deviation from its policies on affordable housing delivery. However, 
the point of this chapter is to highlight the small things that different types 
of contractual arrangements do to shape the places where ordinary peo- 
ple live. It is well known that private property developers attempt to use 
viability modelling practices to ensure that they do not have to provide 
affordable housing as part of their development projects.'°* The develop- 
ments discussed in this case study now show that well-connected devel- 
opers can also deploy a complex network of partially hidden contractual 
arrangements to create a type of one-sided flexibility that enables them 
to compel LPAs to bend their rules relating to affordable housing. This 
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unbalanced power dynamic is a familiar consequence of the contractual 
arrangements used in contemporary planning practices. The outcomes 
are also an inevitable product of the turn to quasi-market solutions to 
deliver public policy goals and are part of a trend that Raco,** Linda Fox- 
Rogers and Enda Murphy’® and this author have already analysed in 
relation to planning and that Vincent-Jones has examined in relation to 
public contracting more generally.! Macneil, albeit in a different con- 
text, also notes that specialisation often begets a relationship of depend- 
ency that can shape contractual behaviour.” It is thus unsurprising that, 
when LPAs rely on private developers to provide affordable housing, 
those developers will seek to create contractual arrangements that ena- 
ble them to choose when, where and how they fulfil their public policy 
obligations. Nevertheless, this case study provides new perspectives on 
opportunism and the pursuit of control in town planning processes and 
shows how developers can create flexibility even amidst highly formal 
contractual behaviour. It also highlights the need for a robust study of 
both the contractual arrangements that other LPAs make to secure afford- 
able housing delivery and the granular details of section 106 agreements 
produced for other types of property development. 
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Embracing the unwanted guests 
at the judicial review party: Why 
administrative law scholars should 
take planning law seriously 


Joanna Bell 


Introduction 


Reading judicial review case law is a bit like mingling at a party filled 
with an eclectic mix of guests. Put simply, there is no such thing as an 
archetypal judicial review challenge.' Judicial review case law arises in 
many administrative contexts and varies across many metrics.” The con- 
versation therefore varies considerably from one to the next. 

Some guests at the judicial review party generate more excitement 
among administrative law scholars than others. Judicial reviews of pre- 
rogative powers,* human rights challenges raising morally or politically 
contentious issues? and claims in which ambitious barristers press argu- 
ments for the advancement of general grounds of review,° for instance, 
are all known to make for lively conversation. Perhaps the guests at the 
dinner party that administrative law scholars most hope to avoid sitting 
next to, however, are the planning law judicial reviews. One commenta- 
tor recently joked that while ‘as a self-styled judicial review connoisseur” 
he enjoys reading case law of all kinds, this does not extend to plan- 
ning cases. 

Part of the problem is that, to engage with these party guests, one 
needs to understand the distinctive ‘grammar’ of planning law. Without 
understanding the intricate legal and administrative background, plan- 
ning case law can appear impenetrable. Becoming lingual in planning 
law, however, requires a significant investment of time and intellectual 


229 


230 


energy. Put simply, there is a lot to master. The field has a long history.’ 
The modern statutory framework is characterised by numerous inter- 
locking layers, which have changed and continue to change with fre- 
quency. Understanding many planning law judicial reviews also requires 
an understanding of other things, including different forms of policy, 
numerous environmental law regimes” and the non-legal planning con- 
cepts that underpin legal developments." 

This chapter argues, however, that administrative law scholars 
have a lot to gain from becoming lingual in planning law. There are, it 
argues, at least three reasons why close study of planning challenges can 
generate essential insights into the nature of judicial review itself. First, 
the planning regime is one of the most established, developed and com- 
monly litigated areas of administration in England and Wales. Courts 
have had ample opportunity to develop judicial review doctrine in this 
field. Planning case law therefore provides a useful study, offering valu- 
able insights into what highly developed judicial review doctrine looks 
like and potentially the directions in which judicial review may evolve 
in other areas. Secondly, planning law judicial reviews are not peculiar. 
Many of the features of planning case law which perhaps deter closer 
intellectual engagement are widespread features of much administrative 
law adjudication. Scholars must take these characteristics seriously and 
factor them into their understanding of judicial review. Thirdly, planning 
judicial reviews are a proven source of broader judicial review principle. 
It continues to be important to look to planning judicial reviews for 
potential legal developments which may have application in other areas. 

The discussion is organised into five parts. The first part offers a 
brief introduction to practical intersections between planning law and 
judicial review. The second, third and fourth parts articulate the chap- 
ter’s three arguments for administrative law scholars taking planning law 
more seriously. The chapter’s final part concludes with a broader plea to 
scholars to embrace the ‘vertical’, as well as the ‘horizontal’, dimensions 
of judicial review more warmly.'” 


The intersections between planning law 
and judicial review 


Before articulating the various benefits of administrative law scholars 
paying closer attention to planning law, it is useful to briefly highlight 
the main sites of practical interaction between judicial review and plan- 
ning law. A good place to begin is the Town and Country Planning Act 
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(TCPA) 1947. The 1947 Act fundamentally altered the face of plan- 
ning law — and indeed public law more broadly — in England and Wales. 
Although legal regulations on the use of land had long existed,’ this Act 
made planning permission a general requirement for the ‘development’* 
of land. The result was a major shift in the balance of public and private 
decision-making responsibility. Broadly, a jurisdiction without any plan- 
ning control leaves decisions concerning the development of land solely 
in the hands of property owners. The TCPA 1947, however, introduced a 
major oversight role for a range of both local and central public authori- 
ties, equipping them with powers to make a range of planning decisions. 
Those decision-making powers persist, in amended forms, today. 

The overlapping relationship between planning law and judicial 
review arises for a primary, simple reason: when it comes to legally 
challenging planning decisions in England and Wales, the routes are 
varied and have changed over time’ but they all ultimately lead to 
the same destination: judicial review before the High Court. Judicial 
review of planning decisions takes broadly two procedural forms. First, 
in some places, legislation creates what are commonly called ‘statutory 
review’'° processes. These empower parties with a requisite interest!” to 
make an appeal on points of law to the High Court, sometimes as a first 
step! and sometimes following other procedural stages.’ Legislative 
provision for appeals is, however, ‘piecemeal’? and does not offer com- 
prehensive coverage. In other places, challengers are therefore left 
to fall back on the application for judicial review (AJR) procedure. 
Introduced in the late 1970s, this procedure functions as a ‘remedy of 
last resort’,”! enabling challenges to be brought before the High Court” 
where there is no other procedural route available.” The AJR plays an 
especially important role in the planning context in facilitating chal- 
lenges to grants of permission. 

Importantly, across both statutory reviews and AJRs, and aside 
from a few minor peculiarities,” the nature of the legal inquiry under- 
taken by the High Court is the same. The core question to be addressed 
is not whether the decision was ‘wrong’ but whether it was lawful. 
‘Disagreement in the absence of any identifiable legal error’, as the 
Court of Appeal recently put it, ‘cannot ground’? a successful challenge. 
The courts, in other words, review planning decisions on ‘ordinary public 
law grounds’,”® against the general principles of review.” 

Judicial review of planning decisions has created sites through 
which planning law and administrative law have influenced one another. 
The primary focus of this chapter is on what administrative law scholars 
stand to gain from engaging more closely with planning law. Specifically, 


EMBRACING THE UNWANTED GUESTS 


231 


232 


the next three parts identify three benefits of administrative law scholars 
becoming ‘lingual’ in planning law. 

These points connect with a broader lesson for administrative law 
scholars: the importance of embracing what Mark Aronson has use- 
fully termed judicial review’s both ‘horizontal’ and ‘vertical’ aspects.°*° 
As Aronson emphasises, no judicial review case is one-dimensional. Any 
given judicial review challenge has horizontal dimensions. These arise 
because the applicant will usually seek to rely on one or more estab- 
lished general grounds of review.*! In a planning challenge, this hori- 
zontal aspect is reflected in the list of grounds on which the applicant 
relies: misinterpretation of law or policy; failure to consider a material 
matter; procedural unfairness; etc. Judicial review challenges, however, 
also have a vertical dimension, in the sense that any given judicial review 
challenge focuses on a particular power or area of decision-making: plan- 
ning, immigration, social security, etc. The conclusion of this chapter will 
call upon scholars to reflect more deeply on the intersection between 
these different dimensions of judicial review. 

It is also worth emphasising, however, that implicit in the chapter 
are a series of reasons why scholars interested in planning law would 
benefit from engaging deeply with judicial review. For one, this chap- 
ter highlights that courts are important forums in which planning law is 
developed. Planning law is not a product only of legislatures and policy- 
makers. It is also made by judges, and fundamentally important features 
of the planning regime have been shaped by legal rulings. To under- 
stand both the practical forces in play and what is legally possible in the 
planning law regime it is, in other words, essential to engage with the 
role of courts. Planning law scholars could also usefully see themselves 
more firmly as part of a broader intellectual conversation about public 
administration and accountability. Debates about legitimacy and reform 
in judicial review would benefit immeasurably from a stronger plan- 
ning perspective. Planning law scholars, in other words, should not view 
themselves as the unwelcome guests at the judicial review party. They 
are valuable contributors to debates about public power with a wealth of 
experience to bring to bear. 


An image of highly evolved judicial review doctrine 
Several decades ago, it was common for leading administrative scholars 


to take an active interest in planning law.°? Now, despite the practical 
points of intersection between the two fields, administrative law scholars 
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in England and Wales” are generally as guilty of neglecting planning law 
as others.** A first reason why this is unfortunate is that planning judi- 
cial reviews have generated a highly developed body of judicial review 
doctrine. Planning judicial reviews have a long history, the foundations 
of the modern system having been laid in the late 1940s.°° Planning 
issues also continue to arise with considerable frequency. A recent 
study of Administrative Court case law, for instance, identified plan- 
ning challenges as a common category of judicial review case at both 
Administrative and Court of Appeal level,” and the Supreme Court regu- 
larly determines planning issues of major importance.” A useful resource 
created jointly by Landmark Chamber and Town Legal LLP” at the incep- 
tion of the Planning Division” records 493 planning judgments, across 
all courts, since 2014. 

This large body of case law has afforded the courts a great many 
opportunities to develop judicial review doctrine in the planning context. 
Planning judicial reviews, in other words, offer a valuable case study in 
how judicial review doctrine is implemented and evolved in an adminis- 
trative area which courts have engaged with regularly. Courts judicially 
review decisions taken in a broad variety of administrative contexts.*° 
Few of these administrative schemes are as established, or as com- 
monly litigated, as planning.“ The study of planning challenges not only 
highlights a different side to judicial review, firmly emphasising that, 
although challenges to novel schemes may be interesting,“ they are not 
the norm.* It may also afford a helpful glimpse into possible directions 
for judicial review doctrine in other areas. 

One feature of planning judicial review is particularly worth high- 
lighting:** the high level of particularisation which characterises doc- 
trine in this area. As any student of administrative law knows, judicial 
review involves assessing the lawfulness of public authority decision- 
making against a series of well-established, general grounds of review. 
To be lawful, public authority decisions must, among other things, be 
based on a proper understanding of the law, conform to the principles of 
procedural fairness and be rational.“ Across the large body of planning 
case law, the courts have come to articulate clear and context-specific 
guidance on how the general grounds of review apply in the specific con- 
text of planning administration. There are leading authorities on proba- 
bly close to all aspects of how judicial review doctrine applies to various 
aspects of the planning system.*° Substantial bodies of case law have 
built up, for instance, on the difference between irrelevant and relevant 
considerations in determining planning applications,“ and on what 
it means for a grant or refusal of permission or environmental impact 
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assessment* to be rational. In consequence, the proper formulation of 
general grounds of review and the ‘landmark’ cases that established 
them are rarely mentioned in planning judicial reviews nowadays. 
Planning law has its own landmarks.°° What, after all, is the point in 
retracing the origin story of procedural fairness*! when there is Court 
of Appeal guidance specifically stating how its demands bear out in a 
planning inquiry?*? 

Two examples illustrate neatly the highly refined form judicial 
review doctrine has taken. First, the clusters of principles of interpre- 
tation through which courts ascertain the meaning of the various legal 
texts which may be relevant to a planning decision. In the case of plan- 
ning policy, for instance, case law stresses the importance of objective 
interpretation.®* Planning policy is ‘intended to guide . . . behaviour... 
[and] to secure consistency and direction in the exercise of discretionary 
power’,** making it important to consider the perspective of the reader, 
not that of the drafter. At the same time, the Supreme Court has repeat- 
edly warned against the ‘dangers of over-legalisation’.°> Planning policy 
is often shot through with broad concepts and ambiguous language. 
Judges are warned against the temptation to use interpretation to rewrite 
policy to afford clearer, better guidance to decision-makers. Broad lan- 
guage, rather, must sometimes be understood as conferring a broad 
discretion, even if this means decision-makers may sometimes adopt dif- 
ferent approaches." There are also separate and well-established legal 
principles on the interpretation of officer reports to local planning com- 
mittees,°’ the construction of planning inspector and ministerial decision 
letters,” reports by neighbourhood plan examiners,” advice from statu- 
tory consultees and existing planning permissions.*! 

A second example concerns the rules on bias. It is a longstand- 
ing principle of the common law that decisions should be reached by 
decision-makers who both are and appear to be impartial.” The principle, 
however, was largely developed across challenges to judicial decisions.” 
Its application in other contexts continues to give rise to significant legal 
and normative questions. In the local planning context, judicial review 
on the ground of bias has taken a highly distinctive form. The courts have 
drawn a distinction between permissible predispositions towards a par- 
ticular planning outcome, and unlawful predeterminations.® Establishing 
predetermination requires evidence of a closed mind, and therefore sets 
a high bar.“ This highly adapted approach to review for bias reflects the 
fact that, at the local level, planning decisions are taken by those who 
have been elected to take them.“ It is therefore to be expected, rather than 
a source of concern as it may well be in other decision-making contexts, 
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that councillors responsible for planning decisions will have expressed 
views, perhaps in a campaign context, and engaged in communications 
with interested constituents.” 

The highly particularised form judicial review doctrine has assumed 
in the planning context is well deserving of careful thought by adminis- 
trative law scholars, not least because studies have suggested that simi- 
lar patterns may well have emerged in other areas of judicial review.”° 
Administrative law scholars do not tend to think of different parts of judi- 
cial review as being in different phases of doctrinal evolution: judicial 
review doctrine, rather, is commonly imagined as a set of general legal 
principles which are applied equally across all areas of administration.” 
Perhaps, however, the time has come to better recognise the different 
doctrinal forms judicial review takes in different areas. In the planning 
context, it is uncommon for courts to apply general judicial review prin- 
ciple directly to the facts.” Most areas are governed by case law which 
acts as a sort-of ‘doctrinal mediator’, offering context-specific guidance 
on what the grounds of review require of a planning decision-maker. 


The non-peculiarity of planning challenges 


It is interesting to posit why administrative law scholars now show rela- 
tively little interest in planning law, despite the obvious practical overlaps 
with judicial review. Addressing the question is necessarily a speculative 
exercise. Perhaps the single biggest factor, however, is that scholars see 
planning law as too specialist or exceptional to be of broader interest. 
Many planning challenges turn on narrow points of construction, often 
concerning the meaning of intricate legislation or policy. There is a well- 
established planning bar”? and now a specialist Planning Court.” All of 
this perhaps adds up to a sense that planning judicial reviews are too 
niche to be of broader interest. 

To dismiss planning judicial reviews on this basis would, however, 
be a mistake. Even if it were true that planning challenges are, in some 
sense, a deviation from the judicial review norm, that would not justify 
disregarding them. A comprehensive understanding of judicial review 
must consider all instances of judicial review, especially those so numeri- 
cally significant as planning challenges. Judicial review, furthermore, is 
replete with instances which may be thought of as peculiarities.” This is 
a reflection both of its non-monolithic nature”® and of the ‘adaptability 
and contextually enhanced level of scrutiny which judicial review can 
deliver, where necessary in the interests of justice’.’”” The complexity and 
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variety inherent in judicial review is something to be embraced by schol- 
ars, not explained away.”® 

More fundamentally, it is difficult, perhaps impossible, to pinpoint 
a feature of planning judicial reviews which makes them truly unique. 
Rather, close reflection shows that even the features of planning chal- 
lenges that perhaps most deter closer scholarly engagement are, in 
fact, widespread features of much judicial review case law which it is 
important for scholarship to engage with. Three examples will suffice to 
illustrate. 

First, consider perhaps the most off-putting feature of planning 
law: the complexity and ‘piecemeal’” nature of its legislative backdrop. 
Modern planning law is not characterised by a single, consolidating mas- 
ter statute® in which all its significant powers, duties and procedures can 
be found.*' Its legal basics are spread across numerous interlocking Acts 
of Parliament,® all created in different political contexts,*? and supple- 
mented by reams of oft-changing* delegated legislation® and policy. 

Legislative complexity, however, is far from an issue peculiar to plan- 
ning law challenges. The comments above, for instance, apply equally 
to tax legislation and many regulatory regimes. The legal intricacy of 
planning law, furthermore, pales in comparison to the most commonly 
litigated®° administrative area: immigration.*” Immigration legislation 
has been described by serving judges as ‘asbtruse’,®® characterised by 
‘rebarbative drafting’®’ and as posing ‘real obstacles to achieving predict- 
able consistency’.°? Drawing on a metaphor which is particularly apt in a 
book about planning, Beatson LJ said of the Immigration Rules in Khan 
that they were ‘not the grand design of Lutyens’ Delhi or Hausmann’s 
Paris, but more that of the organic growth responding to the needs of 
the moment that is a feature of some shanty towns’.”! In 2020 the Law 
Commission called for wholesale statutory overhaul.” 

Grappling with complex, oft-amended and inelegant statutory 
structures is, in other words, part-and-parcel of being a practising admin- 
istrative law judge or lawyer. Sometimes courts in judicial review are 
faced with ‘skeleton’’® legislation or non-statutory powers, and invited 
to decide how the general grounds of review apply. But, equally, much 
judicial review involves the careful untangling of many different layers 
of legislation.” It is important that the challenges of working with com- 
plex legislative frameworks, such as those which govern planning and 
immigration decision-making, stay on the administrative law scholarship 
radar. To disregard cases characterised by a complex legislative backdrop 
would be to paint a false picture of judicial review. The complexity of 
legislative frameworks, furthermore, gives rise to important questions, 
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concerning for instance the extent to which the legal system complies 
with rule of law values,” on which public law scholars are especially well 
placed to comment. 

Secondly, planning judicial reviews are characterised by several 
context-specific procedural features. As mentioned, there is a highly 
established and specialised planning bar. Since 2014 there has been a 
specialist Planning Division within the Administrative Court, meaning 
that most planning judicial reviews are now heard by a small handful of 
expert judges.” There are specialist mechanisms for resolving planning 
disputes, before we get to judicial review, in the form of planning inquir- 
ies and paper hearings. There are also particularised time-limits for ini- 
tiating,” and timescales for resolving,” planning judicial reviews. These 
context-specific procedural characteristics perhaps feed into a sense of 
planning law exceptionalism. 

The procedural adaptation of judicial review is again, however, nota 
phenomenon confined to planning challenges. Procedural diversification 
is a longstanding and important feature of the administrative law land- 
scape in England and Wales, and elsewhere.” Immigration challenges 
again provide an important example. There has long been concern that, 
if immigration challenges were left to proceed through the AJR, the High 
Court would become swamped with challenges.’ There is an important, 
context-specific modern history of legislative amendments targeting 
this concern!” which is presently managed by diverting large swathes 
of challenges through the tribunals, by conferring both broad rights of 
appeal on the First-tier Tribunal and judicial review powers on the Upper 
Tribunal.” An older example concerns housing judicial reviews, which 
generated similar case-load concerns in the 1990s.'°° Most housing chal- 
lenges!” are now dealt with through a statutory review process’ carried 
out by county courts. 

The procedural modification of planning judicial reviews is, in other 
words, part of a much longer history.'°° English and Welsh administrative 
law has struck different balances between, on the one hand, resolving 
disputes through general legal procedures and, on the other, the creation 
of specialist forums and processes. Several decades ago, Harry Arthurs!” 
framed this tension as one between a traditional Diceyan insistence on the 
primacy of the ordinary courts!” and administrative law ‘pluralism’.!° 

The place of specialist forums and processes within the broader court 
system raises ongoing conceptual, normative and practical questions.''° 
It is important that administrative law scholarship remains alive to them. 
A striking feature of the recent Independent Review of Administrative 
Law!" was its exclusive focus on the application for judicial review (AJR) 
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procedure. A result of the terms of reference, this was a shame. The AJR is 
one part of a much broader administrative-adjudication landscape, and it 
is important that the question of whether legal challenges are being dealt 
with in the most suitable forum is kept in mind. 

Thirdly, and more briefly, a final striking characteristic of many 
planning law judicial reviews is the dominance of policy. Planning 
decision-making is structured by various kinds of policy. In determining 
an application for planning permission, for instance, decision-makers are 
required to adhere to the local plan — including neighbourhood plan - 
documents,''* unless material considerations indicate otherwise.!!* This 
requires close engagement with all relevant documents within what are 
often lengthy adopted plans and the adoption of a view on whether, read 
as a whole,‘ the plan is or is not supportive of proposed development. 
Central government planning policy, including the National Planning 
Police Framework (NPPF)'!° and supplementary planning policy guid- 
ance,!'° is also recognised as a material consideration to be weighed in 
the planning balance. 

It is common, therefore, for planning judicial reviews to give rise 
to intricate legal questions concerning the meaning, application and 
relationship between different forms of policy. If an example is needed, 
a recent Planning Court challenge turned almost entirely on whether the 
planning authorities had properly carried out a ‘footnote 37 review’. 17 
The dominance of policy in legal argument and reasoning can add to the 
sense that planning judicial reviews are the domain of specialists only. 

Itis important to recognise again, however, that the centrality of pol- 
icy does not make planning administration distinct or exceptional. Policy 
is, or is becoming, a major feature of many areas of administration:1® 
tax,!? immigration," housing,’*! to name a few. Indeed, US scholars 
Metzger and Stack have argued that policy is best understood as a form 
of ‘internal’!?? law which should prompt a reconceptualisation of how 
administrative law is imagined, taught and studied. 

The role of policy in both planning and other areas of adminis- 
trative decision-making, furthermore, gives rise to a host of important 
issues. Is there a danger, for instance, that policy is becoming an ave- 
nue through which central government is able to introduce major shifts 
in policy direction without detailed parliamentary scrutiny?!” Does 
the informality of much policy,'** and the speed with which it can be 
changed,'™ pose a threat to rule of law values?’ If so, do the courts, and 
indeed Parliament,'”’ possess the necessary tools to ensure policy is used 
responsibly?! There is a growing literature examining questions of this 
sort.!” Any detailed discussion of planning policy is, however, strikingly 
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absent from it. This is lamentable. Planning administration is perhaps the 
area of decision-making with the greatest experience with different kinds 
of policy. It provides a neat case study into the values, pitfalls and legal 
challenges to which policy can give rise. 

Planning judicial reviews are certainly characterised by many strik- 
ing features including legislative complexity, context-specific procedural 
mechanisms and the dominance of policy, which pose challenges for 
those who seek to become ‘lingual’ in planning law. None of these char- 
acteristics, however, make planning challenges unique. On the contrary, 
each is connected with themes or challenges which apply more broadly 
across administrative law. Administrative law scholars should, therefore, 
avoid the temptation of concluding that planning case law is simply too 
specialist or exceptional to be of interest. While there is no such thing as 
a paradigm judicial review, planning challenges are in many ways typical 
of large swathes of administrative law adjudication. 


Planning case law and broader judicial review principle 


A third and final benefit of administrative law scholars engaging closely 
with planning law is that challenges to planning decisions have proven 
themselves to be fertile ground for the emergence of broader judicial 
review principle. The origin story of many of the general grounds of 
review involves the evolution of legal principle in judicial review of a 
particular area, or areas, of administrative decision-making,'*° which is 
later expanded into wider territory.'*' As David Feldman has put it, the 
evolution of modern administrative law is therefore in large part due to 
practitioners and academics with ‘fingers on the living pulse of public law 
as a whole’,'* inviting the courts to connect the dots between different 
areas of review. 

Planning case law has played an important role in this process. In 
South Bucks DC v Porter,'** for instance, Lord Brown famously explained 
that a planning inspector is expected to give reasons for a decision 
which are 


[i]ntelligible . . . and adequate. [Reasons] must enable the reader 
to understand why the matter was decided as it was and what 
conclusions were reached on the ‘principal important controver- 
sial issues’, disclosing how any issue of law or fact was resolved. 
Reasons can be briefly stated, the degree of particularity required 
depending entirely on the nature of the issues falling for decision... 
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The reasons need refer only to the main issues in the dispute, not to 
every material consideration. "4 


This passage has been cited countless times. Indeed, Lord Brown’s words 
have become the blueprint for assessing the adequacy of reasons not only 
across other parts of the planning system! but also in many areas of 
administrative law adjudication. 16 

A similar point can be made about Lord Hoffmann’s characterisa- 
tion of the courts’ role in assessing whether a grant of planning permis- 
sion is unlawful due to failure to consider a material consideration in 
Tesco.'*’ His Lordship explained: 


... the law has always made a clear distinction between the ques- 
tion of whether something is a material consideration and the 
weight which it should be given. The former is a question of law 
and the latter is a question of planning judgment, which is entirely 
a matter for the planning authority. Provided that the planning 
authority has regard to all material considerations, it is at liberty 
(provided that it does not lapse into Wednesbury irrationality) to 
give them whatever weight the planning authority thinks fit or no 
weight at all. 18 


Lord Hoffmann’s distinction between the question of whether a con- 
sideration is (ir)relevant and the weight it should be given is used as 
an explanatory device to capture the courts’ general approach in many 
administrative law textbooks." Tesco is, furthermore, frequently cited in 
both planning’”° and non-planning'“ judicial reviews. 

There are further examples. Mid-twentieth-century estoppel chal- 
lenges to planning authorities, '“? for instance, laid important foundations 
for the later emergence of the doctrine of legitimate expectations.” The 
distinction between lawful predispositions and unlawful predetermina- 
tions, discussed above, has been applied in non-planning contexts.'** 
The impact of Article 6 of the European Convention on Human Rights on 
administrative law, '*° following the coming into effect of the Human Rights 
Act, was heavily shaped by early challenges in the planning context.1*° 

The potential of planning challenges to contribute to the broader 
administrative law landscape, furthermore, is not confined to the past. It 
continues to be important to look to planning challenges for legal princi- 
ples which may prove to be important in other fields. 

In Gallaher,” for instance, the Supreme Court determined that, 
while not recognisable as a freestanding general principle of judicial 
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review, lack of consistency in approach may be an indicator that a public 
authority has acted unreasonably. This, however, gives rise to a host of 
questions. What kinds of inconsistency indicate unreasonableness? If a 
public authority offers reasons for the inconsistency, when will this dif- 
fuse the appearance of unreasonableness? Gallaher was a non-planning 
challenge. In the planning context, however, the courts have long recog- 
nised consistency as a freestanding principle of good decision-making'** 
and have grappled with some of these questions.'*? Planning challenges 
may therefore offer useful insights into the types of inconsistency that 
may or may not point to unreasonableness in other contexts. 

The Supreme Court in the planning case Dover DC also oversaw 
a major extension of the principle of open justice. Developed in the court 
context, open justice had been applied in Kennedy**! to an inquiry con- 
ducted under the Charities Act. The Supreme Court reasoned in Dover DC 
that the principle must accordingly be applicable to planning inquiries 
and, by extension, to local planning authority decision-making. The full 
ramifications of this opening of the door to open justice to play a broader 
role in administrative law remain to be seen. 


Conclusion 


To repeat a point made above, no judicial review case is solely a judicial 
review case. As Mark Aronson put it, judicial review has both horizon- 
tal and vertical dimensions.'*? Most challenges involve the application 
of generally applying legal principles (the horizontal) in the context of a 
specific, often highly detailed, legislative regime (the vertical). Judicial 
review case law is, in other words, inherently legally intradiscipli- 
nary: arguing, deciding and understanding a challenge usually requires 
an appreciation of overlapping bodies of law. 

However, remarkably little legal scholarship is published at the 
intersection(s) between judicial review’s horizontal and vertical com- 
ponents. There is no shortage of judicial review commentary’? but con- 
tributions tend to cluster around ‘silos’!°* situated along one or other of 
these planes. Some grounds of review have been ‘endlessly debated’.'*° 
There are also sophisticated scholarly discourses in fields such as social 
security and housing law. It has not, however, been common for scholar- 
ship to explore the operation of the grounds of judicial review in specific 
administrative areas. 

There are signs that things are beginning to change. Imaginative 
inquiries have been undertaken in recent years into topics such as judicial 
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review of development consent for wind turbines," ombuds,” NHS 
rationing'** and institutions of the criminal justice system.’ Though 
their subjects are diverse, what these contributions have in common is 
that they all offer a new perspective on the role and operation of judicial 
review: they present a ‘different view of the cathedral’. 16° 

This chapter is similarly situated at the intersection between the 
horizontal and the vertical. It has argued that administrative law schol- 
ars stand to gain a great deal from engaging more closely with judicial 
review’s operation in the planning context. Planning challenges should 
not be seen as the unwanted guests at the judicial review party. They 
represent a highly evolved body of judicial review doctrine'®! and have 
proven to be fertile ground for the evolution of broader judicial review 
principle.'°* Many of planning law’s most off-putting features are, fur- 
thermore, intimately connected with broader administrative law themes 
and challenges.'* This chapter, however, not only reveals the impor- 
tance of administrative law scholars taking planning law seriously; it is 
an illustration of the importance of embracing both the horizontal and 
vertical dimensions of judicial review. Administrative law adjudication in 
practice involves the fusion of general grounds of review with legislative, 
policy and administrative particulars. Both the process and the results of 
this fusion would benefit from more scholarly engagement. 
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Provoking McAuslan: Planning law 
and property rights 


Kim Bouwer and Rachel Gimson”™ 


Introduction 


It is an accepted truism that ‘every [person] . . . [has] a right to use his 
own land by building on it as he thinks most to his interest’.' This senti- 
ment reflects a prevailing belief that common law protections exist solely 
to protect private interests in land, including against encroachment of 
private land rights by third parties, the latter being the primary focus 
of this chapter. Thus, the law governing land and property relations has 
traditionally been classified as ‘private’, being concerned with rights 
and priority interests in estates in land as fundamentally constitutive of 
private property relations. In contrast, administrative regimes, such as 
those involving planning and environmental issues, are typically defined 
as ‘public’. These public regimes are commonly seen as presenting an 
incursion on private rights,” rather than as being part of an intertwined 
and complementary body of property law principles. 

Despite these entanglements, the role and impact of planning law 
continues to be neglected in academic analysis of land law. It is telling 
that few property law textbooks give planning law a distinct treatment,’ 
despite its growing importance in modern-day land use. Indeed, an 
increasing number of the decisions discussed therein refer to, or turn on, 
the regime of planning control.* Moreover, where it is discussed, planning 
law is very much perceived as something that is imposed on private prop- 
erty law protections, rather than being a part of property law principles.° 
By recognising that property law also exists to protect the social utility of 
land, discussed next in this chapter, it is possible to reconcile planning 
law principles as being part of the foundational principles of land law. 


249 


250 


If there is a planning law canon, central to it is Patrick McAuslan’s 
thesis that argues that there is an ideological tension between the pri- 
vate values of property rights and the quasi-democratic nature of pub- 
lic land administration. McAuslan discusses three ideologies. First, the 
traditional common law (private) approach, in which courts mediate 
between competing parties, frequently for the protection of private prop- 
erty and its institutions.’ Second, the administrative (public) approach, 
which characterises planning law as existing to advance land manage- 
ment goals, if necessary against the interests of private property, and 
in the public interest. In this way, he argues that planning law can be 
seen as both imposing constraints on private property rights and exist- 
ing for the legal preservation of the public interest. The third ideology 
is that of public participation. Participation can inform and legitimise 
decision-making within planning processes; for instance, Eloise Scotford 
and Rachael Walsh highlight how privileged property rights-holders fre- 
quently are in planning processes. This gives property rights-holders a 
‘distinctive voice’ in land use decisions,’ and a greater capacity for influ- 
ence in democratised decision-making processes. However, understand- 
ing the potential and shortcomings of these processes lies beyond the 
scope of this chapter, although these issues are explored throughout this 
volume. 

The purpose of the chapter is to analyse McAuslan’s assumed oppo- 
sition between private land rights and public administrative regimes. 
Interestingly, even as McAuslan asserts the competition between these 
ideologies, a recognition of their entanglement is to some extent implicit 
in his work. He explains that these seemingly opposing regimes are in 
essence different aspects of the same legal and political establishment. 
The legal status quo, according to McAuslan, is preserved by systemic 
protection of property rights within an administrative system which 
purports to represent the public interest. Despite its publication over 
40 years ago in a breathtakingly dynamic area of policy and practice, 
McAuslan’s analysis of this tension still informs scholarly practice in 
planning," even if the balance between the competing ideologies can be 
understood to shift over time.'” 

Our project here is to interrogate McAuslan’s understanding of 
public and private ideologies as being fundamentally opposed. While we 
do not dispute his thesis entirely, we argue that the public and private 
aspects of property governance are more entangled — and, at times, more 
complementary — than he suggests. We argue that the idea that private 
property rights are necessarily entirely deployed for selfish purposes’? is 
to some extent misconceived. We motivate for a better understanding of 
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the social contribution and role of property, which includes a recogni- 
tion of its ‘symbiotic’ relationship with land planning law.’* Our concept 
of the social utility of land challenges the idea of a law of property con- 
cerned solely with the protection of private rights and interests. We also 
argue, using the example of compulsory purchase, that planning law 
can shape and determine property rights. By so doing we emphasise two 
points. First, the concept of ‘public interest’ reflected in administrative 
planning frequently does not resemble the ordinary meaning of the term. 
Second, the concept of the ‘public interest’ planning regime and ‘private 
rights’ property law are more intertwined than supposed. We use the 
term ‘social utility when discussing a public ethos in land law, and the 
term ‘public interest’ to describe the purported goal of planning. Whilst 
so doing it is important to note that the terms we use are not terms of 
art and are not precise; this is because these principles are not clearly 
defined or used consistently in practice. 

The chapter is structured as follows. In the next section, we chal- 
lenge the notions of strictly private concepts of property in land by argu- 
ing that the courts also consider the promotion of the social utility of land 
in their decision-making. Subsequently, we discuss compulsory purchase 
and compensation in planning, arguing that these do not always advance 
the public interest. Finally, we conclude. 


Land as a social utility 


By presenting private interests and public rights as competing ideologies, 
our concern is that McAuslan’s theory leads to an overfocus on property 
law’s role in the protection of private interests. A private interest approach 
would see the courts settle property disputes purely on the basis of who 
has the better title claim. We are not disputing that the legal protection 
of property in land centres largely on the protection of private interests. 
Certainly, examples such as Bradford Corporation v Pickles demonstrate 
the capacity of the courts to focus purely on the private interest, at the 
expense of everything else. Here, the title holder’s right to siphon off 
water running through his land was upheld, despite the fact that it lim- 
ited the water access to the entire city of Bradford, which was rapidly 
expanding at the time. Similarly, in Phipps v Pears’® the title owner was 
perfectly entitled to pull down his house, even though it exposed his con- 
joined neighbour’s property wall to the elements when it had not been 
properly rendered. Focusing on cases such as these, it is no wonder that 
public interests in land are seen as incompatible with — or somehow alien 
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to — orthodox understandings of land law. However, we argue here that 
public interests are more entangled with the foundational principles of 
property law protecting private interests, and that land law has a clear 
interest in protecting public rights, particularly when considering more 
recent property cases. 

The protection of individual rights has never been the sole focus of 
the courts; land law has never sought solely to protect private rights. Title 
disputes do not exist in a vacuum and property law has historically sought 
to ensure that land remains useful and does not stagnate when determin- 
ing property disputes, even if this is at times at the expense of the private 
right. We loosely describe this phenomenon as the social utility approach 
in land law. The implicit endorsement of the social utility of land grew 
during the Second Industrial Revolution through the creation of devices 
such as restrictive covenants and the recognition of recreational ease- 
ments. These rights in rem, as part of a general law of servitudes, sought 
to manage property interests and can be described as a precursor to mod- 
ern planning law.” It is important to note that we are not arguing that 
social utility always takes priority over private interests, but rather we 
seek to establish here that the courts, when seeking to resolve land dis- 
putes, do not simply consider who has better claim. Therefore, the pro- 
tection of property rights is not always the ‘selfish’ endeavour suggested 
by McAuslan. Acknowledging a social utility approach to land can illus- 
trate how the courts have sought to mediate disputes taking public inter- 
est considerations into account. 

Although protecting the social utility of land is an inherent con- 
sideration in the protection of property rights, it is not a novel concept. 
Curiously, whilst it is extensively debated in the literature in the US,"® 
this concept is largely ignored in English academic discourse. Kevin Gray 
and Susan Francis Gray are a fairly lone voice in explicitly acknowledg- 
ing the protection of the social utility of land,” but they never directly 
advocate it or develop it as a thesis. Other academic texts touch on the 
concept, but do not discuss it fully.” There is clearly more to be said about 
the theoretical underpinnings of the social utility approach to land law, 
but this is beyond the scope of this chapter. Rather, this section seeks to 
establish that there is case law that reflects the concept of social utility. 
In particular, we argue here that it has gained increasing prominence in 
recent property law decisions. In doing so we suggest that the recogni- 
tion and protection of public interests in land, such as planning law, is not 
at direct odds with the protection of private rights as McAuslan supposes. 

So, to provide some examples of the existence of the social utility 
approach: a stark reminder of the social utility of land occurred 20 years 
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before Lord Cranworth’s statement, cited in the first sentence of this 
chapter, in the seminal judgment of Tulk v Moxhay.*' Even though the 
Court of Chancery acknowledged that ‘the price [of the land] would 
be affected by the covenant’ to ‘keep and maintain . . . Leicester Square 
garden’,”” it nonetheless recognised that an equitable restrictive covenant 
could run with the land. This decision can demonstrate how land law rec- 
ognises, and also implicitly protects, the social utility of the land. Decided 
during the Second Industrial Revolution, when increasing urbanisation 
resulted in a greater need for land control,” the restrictive covenant 
provided an important tool through which competing land use could be 
resolved.** Tulk v Moxhay went against the laissez-faire instincts present 
in much of Europe at this time, where land obligations were largely seen 
as a contract between two parties.*° However, where ‘modern patterns of 
high-density land use have necessarily placed a premium on neighbourly 
co-operation and the avoidance of foreseeable harm to adjacent occu- 
piers’, the law of contract was seen as inadequate protection for neigh- 
bours.” Thirty years after Tulk v Moxhay, Leicester Square was donated 
to the local government authority to be used as a public square, which 
undoubtedly played an important role in maintaining this area of central 
London as open and public. Nevertheless, had the restrictive covenant 
not been created in Tulk v Moxhay, Leicester Square would look very dif- 
ferent today.” Although the scope of the restrictive covenant remains 
narrow,” it provides a powerful tool in ensuring social utility, where the 
preservation of open space and gardens ‘uncovered with buildings’ took 
precedence over the private rights of a developer.” Indeed, its very exist- 
ence demonstrates how controls over land are not purely public in nature 
but can also occur through private land controls. 

The post-Second World War period has seen a growing, albeit 
somewhat implicit, desire to ensure land’s social utility. For example, 
although restrictive covenants have been confirmed, reluctantly,” as 
having only equitable status,*! their presence in property titles is ubiqui- 
tous. Approximately 79 per cent of households are subject to a restrictive 
covenant,” demonstrating the impact that protecting the social utility of 
land can have on private interests. Moreover, the durability of such cov- 
enants has been expanded due to the presumption that the benefit of the 
covenant passes with the land, as a result of Federated Homes’*® interpre- 
tation of section 78 Law of Property Act 1925. In determining a dispute 
about future development as part of a convoluted land acquisition, the 
court created a presumption that the benefit of a covenant would run 
with the land unless there was an express contrary intention. Although 
Federated Homes remains controversial,” it has significantly increased the 
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ease with which the benefit of a restrictive covenant, and its associated 
promotion of land’s social utility, can pass with the property. There are 
also growing calls for the expansion of covenants, to allow them to oper- 
ate in law and to impose a positive burden, with the Law Commission 
stating that ‘the market has made its own case’™ for positive covenants. 
This statement is equally applicable to the equitable status of restrictive 
covenants. 

The desire of the courts in recent times to protect the social utility 
of land can be more keenly seen in easements, specifically recreational 
easements. Despite the fact that the courts have repeatedly stressed the 
need for easements to remain flexible, the notion that recreational rights 
can run with the land has historically been anathema to the courts.*° The 
problem with recreational rights running in rem is twofold. Firstly, rec- 
reational rights often lack the necessary definition to satisfy the criteria 
for being an easement.” Secondly, and more importantly for this chapter, 
they have the potential to substantially curtail the private rights of the 
title holder by affording an enduring right of use of land for what could 
be seen as relatively trivial activities. As a result, recreational easements 
are seen to be at odds with the need to protect private interests. 

These somewhat dramatic consequences are reflected in 
Ellenborough Park,** significant here for its recognition that a recrea- 
tional right, here a right to access a shared garden, can amount to an 
easement. Prior to Ellenborough Park the dicta relating to recreational 
rights in rem conflicted.” However, the courts, in deciding that the 
Ellenborough Park right operated in rem, were at pains to state that rec- 
reational rights were a long-established property law principle. In the 
High Court, Judge Dankwerts pointed out that ‘the enjoyment of ameni- 
ties [considered here] is no modern novelty’,*® while the Court of Appeal 
also looked to the importance of parks such as St James’ Park and Kew 
Gardens for public enjoyment.*! As a result, it is possible to conclude that 
whilst Ellenborough Park is perceived to be a seminal judgment, it sim- 
ply consolidated existing discourse and practice. Indeed, the Supreme 
Court recently reiterated that the Ellenborough Park criteria had been 
‘well-established . . . by the 1950s’.*? The fact that Ellenborough Park situ- 
ated its judgment in current practice reinforces our argument that social 
utility has been a thread running through the law (and commentary) for 
some time. 

Recently, the Supreme Court in Regency Villas went even further, 
holding that a right of ‘mere recreation and amusement’* — here involv- 
ing access to leisure and sporting facilities from one holiday complex 
to another — can operate in rem, and amount to an easement. At first 
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glance, Regency Villas might be read as another instance of land law’s 
determination of competing private interests. After all, the fundamen- 
tal issue to be decided in this case was whether the interests of the free- 
holders of Regency Villas prevailed over the interests of Diamond Resort. 
However, this case is also an interesting demonstration of the social util- 
ity approach, for two interlinked reasons. First, Regency Villas explicitly 
recognised the value recreational rights could have for society to justify 
why such rights should operate in rem.** This goes beyond simply ensur- 
ing that the land does not become stagnant; it is an explicit recognition 
of how property rights can be used to benefit society as a whole. Such a 
recognition goes against a historical reticence to create new categories of 
easements.*° Moreover, by compelling the owners of the servient land to 
pay for the upkeep of the easements over their land, recreational ‘social 
utility’ was prioritised at the expense of the private interests in this case. 
Second, the justices were ‘well-aware of the novelty and reach’ of their 
decision, and the decision was carefully drafted to ensure the preceden- 
tial value of the case.*° This means that Regency Villas is not specific to the 
unique facts but is an explicit acknowledgment that recreational rights 
can operate in rem precisely because of their benefit to society; the court 
clearly had in contemplation the protection of a wider range of ‘social’ 
interests. Although the implication of this decision has not been univer- 
sally accepted by land lawyers,*’ nevertheless it provides an interesting 
example of our assertion that property law seeks to protect the social util- 
ity of land. 

Land law has never existed to simply protect private interests in 
land as McAuslan supposes. This section aimed to demonstrate that 
promotion of social utility is a foundational and enduring approach in 
land law. Our argument that land law protects the social utility of land is 
not to undermine the need for clear, consistent and coherent definitions 
of land rights and obligations.** We do not argue that the recognition 
of social utility changes the definitions of easements or restrictive cov- 
enants, for example. Nor do we argue that social utility is at the heart of 
every judicial decision. Rather, we argue here that the need to protect the 
social utility of land is an often overlooked but fundamental component 
of English land law’s modus operandi. Recognising this is not only vital to 
fully understanding modern judgments such as Regency Villas, but it also 
helps us to appreciate considerations of the public interest as embedded 
in the determination of private rights in land. We continue to consider 
this entanglement of public and private considerations in the next sec- 
tion, when we question how these supposedly competing ideologies are 
reflected in one area of planning law. 
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Entangled ideologies in planning and land use 


The tension between public interest considerations and property rights is 
a constitutive feature of planning law. As a starting point, it might be said 
that powers of compulsory purchase represent a ‘serious invasion of pro- 
prietary rights’ of property owners.*’ Property rights are subject to and 
shaped by regulatory incursions through planning law. Therefore, the 
effect of planning law is to constrain private property rights ‘in the public 
interest’. In short, inherent in planning law is the idea that it is legitimate 
for the state to regulate land use, although in effect this is already done 
through the common law of property — extensively codified and stream- 
lined through statute. Compulsory purchase is a fruitful starting point 
for a study of this nature, because it certainly does represent an area in 
which supposedly inalienable private property rights are overridden in 
the furtherance of (a perception of) the public interest, through plan- 
ning law. 

Thus, the concept of absolute inalienability of owned land is in itself 
challenged by an administrative regime that can commandeer property, 
albeit purportedly for the purpose of the common good. Orthodox prop- 
erty theory prescribes that rights in estates in land confer on the owner a 
right to control access to the property in question and to exclude others 
from it.® Below, we first argue that a state’s capacity to reclaim land is 
not just created through regulatory imposition; it constitutes an inher- 
ent part of land ownership. We go on to discuss statutory compulsory 
purchase in more detail, illustrating how perceptions of public good and 
private (or privatised) gain are thoroughly entangled in this exercise of 
state power in the ‘public interest’. 

The right or power of the state to reassert fundamental domain over 
property," to force a sale and to curtail owners’ rights through regula- 
tion is recognised as inherent in property ownership.** Even if notional, 
in such instances the basis on which property is returned or reclaimed 
forms part of the property right. The concept of the right to compensa- 
tion in cases of expropriation is recognised in most legal systems, which 
allow ‘market rate compensation’ when rights in land are acquired for 
public purposes.” This is demonstrated by the extent to which peaceful 
possession of property is protected as a human right. In James v UK,” the 
applicants challenged their tenants’ right to purchase the freehold estates 
of their leasehold properties. In spite of the protection of property under 
Article 1, Protocol 1 of the European Convention on Human Rights, the 
European Court of Human Rights (ECtHR) reinforced the legitimacy 
of compulsory purchase. The entitlement of the state to compulsorily 
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acquire land was part of the protected right, and not ‘distinct’ from the 
general principle of peaceful possession.” In short, the right of a state to 
legislate for forced sales in the public interest - seemingly anathema to a 
concept of private property rights — is inherent in the concept and protec- 
tion of property. 

The ECtHR recognised that compulsory purchase that reallocated 
land between private parties could be in the public interest.*° It stated 
that ‘the fairness of a system of law governing the contractual or prop- 
erty rights of private parties is a matter of public concern and therefore 
legislative measures intended to bring about such fairness are capable of 
being “in the public interest”’.*’” The right inherently requires compensa- 
tion ‘reasonably related to its value’,** but nevertheless the legislation was 
considered not to offend human rights protection despite the calculation 
methodology of the value of the freehold transfer frequently resulting 
in a considerable windfall for transferees.” For the most part, planning 
compulsory purchase will differ from the factual matrix in James, as it is 
more likely to consolidate land ownership than serve redistributive pur- 
poses. However, this decision is relevant because it clarifies the concept 
of rights in private property. Furthermore, the court’s characterisation of 
the wider distribution of privately owned land as being in the public inter- 
est (as conceptualised by English courts) stands in significant contrast to 
the way land is redistributed using planning compulsory purchase. 

McAuslan was writing during the post-war shift towards 
development-friendly policies that formed part of the rebuild and regen- 
eration agenda after World War Two. In England and Wales, compulsory 
purchase for land management purposes has always been regulated by 
statute.® At the time, the Compulsory Purchase Act 1965, McAuslan 
argued, reflected the interests of private property. In particular, the 
regime ensured that private landowners were sufficiently compensated 
if their property needed to be acquired for development.“ He argued fur- 
ther that the procedural and administrative provisions of the Act, whilst 
having as their goal the protection of private property, also significantly 
reflected the need to encourage development.” Julie Adshead recognises 
that these ‘are areas of planning law firmly underpinned by the funda- 
mental ideology of society’, which in addition to shaping the law also 
‘shape politics and society’. On the face of it, these are most closely aligned 
to McAuslan’s public interest ideology.” But as we illustrate below, devel- 
opments in the way compulsory purchase has been dealt with over the 
years paint an interesting picture in terms of how and why the regulatory 
regime intrudes on individual property rights. The rationales for prop- 
erty taking, and permitted compensation calculation methodology, also 
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raise questions about the values underpinning the ‘public interest’. We 
explain this in more depth below, but first we need to clarify briefly how 
compulsory purchase works. 

Compulsory purchase in the planning sense is a statutory right 
afforded to a local authority to acquire land in their area if it is needed for 
development, redevelopment or ‘improvement’, or is necessary in ‘the 
interests of the proper planning of the areg’. This must be done with 
due regard to the development plan, and if and as ‘the public interest 
decisively so demand’, but does not have to be carried out by the local 
authority itself. As such, decisions about compulsory purchase are, at 
least in theory, required to be made in accordance with what has been 
determined to be in the public interest for that particular area, at that 
particular time.’ This also ‘must not’ be done unless it is likely to contrib- 
ute to any or all of the ‘promotion or improvement’ of the economic, social 
and environmental well-being of the relevant area.® Similar provisions 
are made in relation to nationally significant infrastructure projects,” 
and arise in cases where publicly owned land is acquired (or de facto 
acquired) for some purpose.” Objections to compulsory purchase are 
afforded to holders of private rights, who have significant participatory 
rights in relation to proposed development plans.” 

The above can be associated with, although is distinct from, 
‘reverse compulsory purchase’,” where under Part VI of the Town and 
Country Planning Act 1990 (TCPA) landowners are permitted to serve 
purchase notices on local authorities requesting acquisition of their 
land.” These fall into two categories — adverse decisions and adverse pro- 
posals. Taking these in turn: where an adverse planning decision (or the 
failure to obtain planning permission) either requires that a land owner 
discontinues using the land,” or otherwise constrains their capability 
to put their land to ‘reasonably beneficial use’, any owner of land can 
request a purchase of their own property.”° Although not uncontroversial 
and not conclusive, it has become permissible to calculate the question 
of what constitutes ‘reasonably beneficial use’ by having regard to the 
land’s value had it been granted planning permission.” Adverse plan- 
ning proposals — also called ‘planning blight’ - arise where the threat 
of compulsory purchase implicit in a planning proposal depreciates the 
value of land, or makes it unsaleable. This could include circumstances 
where provision in a development plan suggests that the land may be 
designated for ‘relevant public functions’, including the development of 
new towns or highways.” Under such circumstances any person with 
proprietary rights ‘qualifying for protection’” can serve ‘blight notices’ 
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on the relevant public authority. Where the specific conditions are met,® 
owners can require the local authority to purchase the blighted land.*! 

Thus, the various assumptions about planning permission that we 
outline below are deployed to determine when a piece of land may no 
longer be said to be available for beneficial use. One of these assumptions 
relates to how compensation for the extinguishment of proprietary rights 
(but not other forms of property rights, for instance licenses®?) is calcu- 
lated in cases of compulsory purchase (including reverse compulsory 
purchase). Where land is acquired by a local planning authority or the 
Secretary of State ‘for some public purpose’, the compensation paid for 
the interest acquired is normally based on its ‘market value’. However, 
the determination of a property’s market value is ‘fraught with complex- 
ity and obscurity’.** The broad picture is that the Land Compensation Act 
1961 permits the market value to be calculated with the assumption that, 
‘were it not for the acquisition, planning permission would have been 
granted for development of a specific kind’.** The practicalities determin- 
ing this have always been quite difficult, because the ‘no-scheme rule’ 
prohibits the consideration of the impact of the proposed scheme on 
the land’s value at the relevant time,°° but doing so requires the calcu- 
lation of an uncertain counterfactual. The line between compensating 
the owner for their property’s value in the ‘real world’, which should 
include its development potential,** and not providing a windfall was dif- 
ficult to draw. 

The solution has been the progressive introduction of assumptions 
about planning permission on the land. The so-called ‘planning assump- 
tions’ specify that account ‘may’ be taken not only of extant planning 
permission,” but also of the prospect of permission being granted.” As 
such, these assumptions to some extent take account of permissions that 
were already contemplated when the acquisition was set in train. Newer 
amendments permit such assumptions to be made on the basis of a pos- 
sibility that planning permission might have been approved. The effect 
of the amended Act is that ‘in relation to land where there was only the 
prospect of the grant of planning permission, if that prospect amounts 
to a reasonable expectation, the reasonable expectation is transformed, 
for the purposes of assessing compensation, into a certainty’.*! The plan- 
ning assumptions permit the identification of ‘appropriate alternative 
development’ — planning permission which ‘could . . . reasonably have 
been expected to be granted on an application’,”” and which may be 
assumed to be in force at valuation.” Certification of ‘appropriate alter- 
native development’ (a CAAD) can be sought from the relevant local 
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authority.°* This requires the relevant authority to determine hypotheti- 
cal applications for the purpose of certifying planning permission (or 
development consents) that had never previously been sought. Also, the 
extent to which local authorities can take proper account of factors that 
would almost certainly be material considerations in ‘real’ applications 
is constrained.” It is difficult to understand the justification for placing a 
burden on a public authority to determine hypothetical planning applica- 
tions, for the sole purpose of inflating the cost of acquisition which they — 
at least in theory — have to pay. While it is a stretch to say that the state 
funds this transfer of property — due to the use and structuring of section 
106 agreements with developers — local authorities at least notionally 
fund compulsory purchase, and are largely forced to underwrite the risk 
of future development.” 

This presents a conundrum: the supposedly inalienable rights in 
land can be corroded, or extinguished entirely, if deemed in the public 
interest or if forming part of a broader programme of spatial develop- 
ment. Yet this deprivation of rights could result in a considerable wind- 
fall for the (forced) seller, where the planning regime constructs fictions 
about the property.” It is difficult to justify the interpretation of ‘develop- 
ment potential’ into a fiction of actual planning permission.” In many 
cases such assumptions serve to justify an inflated ‘market value’ of the 
acquired land, resulting in the sorts of windfalls that the ‘no scheme rule’ 
was intended to prevent. This inflation of ‘market value’ is emblematic 
of the valorisation of capital accumulation and continued property price 
inflation, making it difficult to argue that compulsory purchase operates 
entirely in the ‘public interest’. 

Furthermore, despite frequent assertions of the ‘public interest’ 
in compulsory purchase, the benefit of compulsory acquisitions is not 
always public, or at least not entirely so. This brings us to an important 
distinction — that between the protection of private property rights or 
interests through law, and concepts of the public interest which seek to 
protect (and bolster) the property market. These are not the same thing. 
The distinction can be difficult to draw, not least for those of us whose 
concept of the public interest does not include value inflation or capital 
consolidation for the benefit of a small (and shrinking) group of prop- 
erty developers and investors.” The point, however, is that this is not 
the same as the protection of a private right through law. In addition, 
as we explain above, this cannot be seen as in favour of individual (pri- 
vate) property rights, as any rights in property would have been forcibly 
acquired and thereby extinguished. Certainly, both approaches to social 
utility in common law decisions and regimes for compulsory acquisition 
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of land reflect an understanding that land serves a public function in 
part, and that sometimes private rights in land must cede to the needs 
of the common good if an area requires development. So much for the 
eradication of private rights through compulsory purchase. 

More generally, an analysis of the scholarship and cases discussed in 
this chapter reveals a pattern of community-led and community-serving 
spaces being transformed into ‘retail-led regeneration projects’, with very 
low percentages of ‘affordable’ housing or accessible space not dedicated 
to consumerism. In the scholarship, Antonia Layard identifies the 
homogenising effects of spatial restructuring, where diversity and mul- 
tiplicity are sanitised out of existing community spaces, to be replaced 
with corporatised uniformity.'°! A feature of these ‘malls without walls’ 
and the cession of land management to private entities frequently results 
in little public space that is not devoted to retail consumerism.'” The loss 
of such public space entails the loss of community assets such as librar- 
ies, public playing fields and allotments, which are rarely replaced once 
lost.1°° It is ironic that we are losing these community assets at the same 
time as the scope for recreational easements is broadening. The plan- 
ning applications discussed by Edward Mitchell in his examination of 
projects in Winchester and north London feature the acquisition of com- 
munity assets including bus stations, doctors’ surgeries, local businesses, 
sheltered accommodation and day-care centres, all for the purpose of 
homogenised retail development. 4 

In the case law we find Burgos, an unsuccessful challenge to permis- 
sion for the reconstruction of a housing development with its own mar- 
ket space.'°° This would inevitably eradicate the existing Latin American 
market in Seven Sisters. The contribution made by community members 
to this asset was dismissed both by the London Borough of Haringey in 
granting permission and by the High Court.’ In this volume, although 
they do not discuss compulsory purchase directly, Steven Vaughan and 
Brad Jessup describe how the safety and sense of community offered by 
queer spaces are eroded by the provision of sanitised ‘replacements’. 

The extent to which applications for compulsory purchase reflect a 
genuine commitment to the fulfilment of ‘the public interest’ is therefore 
questionable. Increased state licence for private developers and a mon- 
etisation of property seems to underlie a focusing of planning policy that 
supports swift and under-scrutinised development, for instance by relax- 
ing scope for local participation.'°” While not universally the case, com- 
pulsory purchase land acquisition is increasingly employed to implement 
‘the delineation, characterization, and commodification of “retail-led” 
development sites flourishing in city centres’. This happens through 
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the transformation of property, including housing, into ‘high-quality col- 
lateral, supported by deregulation, by [lending practices], and by new 
patterns and opportunities for investment’.’°’ These issues of financiali- 
sation of property and planning recur throughout this volume, especially 
in Vaughan and Jessup, Maria Lee and Mitchell’s chapters. Theoretically, 
the role of the public body, in these instances frequently the local author- 
ity, can be seen to favour the interests of corporate capital accumulation 
over genuine notions of the public benefit.” The transfer of land from 
one private owner to another can be seen to rest on ‘the desire of states 
to help capitalists overcome barriers to accumulation’.!'' This does not, 
in itself, protect or advance individual property rights; rather it protects 
and advances the accumulation of private wealth, including by facilitat- 
ing profit-taking from commodified assets.!!? The extent to which this is 
genuinely in the public interest is questionable. 


Conclusion 


Our chapter aimed to demonstrate the entanglement between the so- 
called public and private aspects of the legal regime that governs land 
and land use. There exists a continuing perception that planning is gov- 
erned by ideologically distinct legal regimes, namely the protection of 
private rights through the courts and the advancement of the public 
interest through administrative planning law. We argue that this division 
is not always so stark. 

As we explain in our discussion of social utility, private property 
protections are not simply designed for individualised and ‘selfish’ prop- 
erty rights. The social utility approach demonstrates that the courts do 
not always seek to promote private interests above all else. Judges have 
considered the public interest in interpreting property entitlements, for 
instance in recreational easements and restrictive covenants. We have 
also argued that the nature of estate ownership in English land law 
entails that forced acquisition is ‘built into’ the property right itself. 

Using the example of compulsory purchase, we challenge two 
ideas: that planning law advances the public interest through adminis- 
trative processes; and that the owners of estates in land can counter these 
public benefits by enforcing their private property rights through the 
courts. Indeed, as we argue, neither of these presents a definitive account 
of what is done through these processes, and how. As such, our discus- 
sion of compulsory purchase and social utility in land demonstrates the 
ways in which public and private ideologies are entangled in the space 
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between administrative and private rights protections in the planning 
law regime. 
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13 
Concluding thoughts 
Carolyn Abbot and Maria Lee 


In the introduction to this collection, Maria talked about our wish for 
this book ‘to create space for planning law scholarship in all its variety, 
and for curiosity about law in all its complexity’. We are confident that 
our authors have achieved this ambition; if nothing else, they have dem- 
onstrated that planning law is fascinating, diverse and meaningful. It 
impacts us in every way, from the houses we live in, to the highways we 
walk, drive and cycle down, to the energy infrastructure that supplies our 
electricity. 

We do not claim here to be able to reach any final conclusions ‘about’ 
planning law, or even to be able to summarise the wonderful work of our 
contributors. It is perhaps tautologous to say that law is a key theme of 
this book, and we do not hope to be able neatly to summarise its role 
or significance. Instead, we highlight two key themes: the complexity of 
planning and planning law; and the deeply political nature of planning 
and planning law. 

We doubt we need to labour any further the complexity of planning 
law: the chapters of this book tease out in multiple ways the challenge of 
navigating the tangled and extensive web of planning and planning law, 
in practice and in scholarship. Maria suggested in the introduction that 
complexity, dense detail and constant reform may be part of the explana- 
tion for the relative neglect of planning law by English legal scholars over 
recent decades. We well recognise the anxiety of overlooking crucial, and 
yet almost invisible, detail and the painstaking nature of the work. We do 
not even deny that the technicalities can be tedious. And yet, looked at 
differently, and thinking again about the well-known work of Anneliese 
Riles (discussed in the introduction and in Elen Stokes’ chapter), this 
complexity provides a rich context within which to study questions from 


the heart of legal scholarship. Planning law, and this book, raise funda- 
mental legal questions, such as the exercise of constraints on discretion- 
ary powers, the pursuit of justice and fairness in decision-making, the 
division of power between different scales of authority and different com- 
munities, and the relative space for expert/technical and democratic/ 
political decisions. Our authors raise questions about lines between pub- 
lic and private law, between property rights and public interest goals, 
between the exercise of state power and private contractual arrange- 
ments, about the way resources of knowledge and expertise distribute 
goods and bads. They raise equally interesting and significant questions 
about the substantive contribution of law to shaping understandings of 
acceptable development, and hence of place — how places work, as well 
as how they look.? 

Expanding on this theme, the authors illuminate the multiple roles 
and responsibilities of local authorities in the planning sphere. Alongside 
and within their responsibilities for plan making and regulatory decision- 
making, they have powers of compulsory purchase, they designate low 
traffic neighbourhoods, they determine future housing need, they enter 
into contracts with developers; and their role does not end with plan- 
ning permission — their oversight role can extend for years into the 
future. In the introduction, Maria reflected upon the confused identity 
of local planning authorities (LPAs) in England, and associated ambigu- 
ity around their, and planning’s, proper role: local authorities and plan- 
ning as democratic spaces for deliberating and deciding on the future of 
a place, or as a technocratic space for the provision of services whose 
values are determined elsewhere. And yet little attention is paid in the 
legal scholarship to either the tensions between or the interconnected- 
ness of these roles; the chapters in this book nicely reflect the dual roles 
of LPAs. LPAs negotiate and contribute to the construction of the mean- 
ing and values of a place and the communities who seek to use it; they 
also operationalise the day-to-day routines of plan making and planning 
permission, and everything that goes along with those tasks. Planning 
provides a perfect illustration of the impossibility of separating the tech- 
nical and the political, the expert and the political. 

And turning to disagreement, planning law is a space where con- 
flicts are aired, and resolution (although not necessarily consensus) is 
reached. Planning is both founded on and illuminates deep conflicts 
about property and land use, about fairness and democracy, about what 
matters in creating good places and good lives. The uneven distribu- 
tion of the resources that enhance power within planning is a theme of 
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many of the chapters above.’ The advantages of well-resourced, large 
corporate developers over other actors (from the LPA to local or inter- 
est communities) recurs in numerous chapters. The privileging of central 
government, including central government’s visions of the future, is also 
clear, although so is the complexity of that privileging and the danger of 
assuming that the local is necessarily a better place for decision-making. 

These are not new observations; the pervasiveness of power and 
politics in planning is perhaps more of a starting point than a conclusion. 
Nor does it need to be overemphasised: perennial and profound disagree- 
ments do not preclude routine outcomes that everybody can agree to live 
with. Conflict, however, is not only more visible than quiet agreement, 
but can also illuminate day-to-day practice. 

How disagreement manifests itself, and the decision reached, both 
depend to some extent on who and what is part of the process. The chap- 
ters in this volume reveal and explore the multiple ways in which law 
shapes these issues. Whilst planning law is more than ‘a scaffolding to 
support a process’,* the processes provided by planning law are central, 
distributing power and shaping substance. Susan Owens and Richard 
Cowells’ work on the importance of the ‘apertures’ for deliberation or 
debate provided by planning is important here.” Planning and planning 
law provide for scrutiny of proposals and refinement of argument, for 
challenges to established ways of doing things, and opportunities to think 
afresh. And this is not a theoretical exercise — decisions must be reached, 
and they have impacts that really matter.° As well as providing spaces to 
speak, law also affects what is properly relevant for a decision. We see a 
frustration in some of the chapters above at the failure of the planning 
system adequately to ‘see’ or ‘hear’ certain concerns, especially those that 
are not expressed in a technical or expert frame. Even when there is sym- 
pathy for and acknowledgment of these concerns by decision-makers, 
this can be overtaken by an uneasiness about reflecting lived experience 
(for example) in decision-making. 

Which brings us to law’s role in ensuring attention to or even pro- 
tection of cherished values in the face of disagreement. The generosity 
of ‘material’ or ‘relevant’ ‘considerations’ provides a wide scope for what 
may lawfully drive a decision.’ But law, alongside planning practice and 
routines, as discussed in Chapter 2 and seen elsewhere in this volume, 
incentivises caution and a particular type of tried and tested reasoning. 
LPAs, for example, seek to avoid appeals, which intensifies the presump- 
tion in favour of (sustainable) development, and incentivises reliance on 
only the best-established planning grounds for any refusal of permission. 
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Law can shape the issues that dominate the reasoning for a decision, 
where specific values, interests or places are singled out in legislation, 
and defined and understood in a particular way through prior institu- 
tional knowledge or expert responses to a particular case. But there are 
limits to law. A discretionary, more or less democratic (but in any event 
intensely political) system leaves space for disagreement, debate and 
deliberation. The apparent, and sometimes real, inconsequentiality of 
law, and the paradoxical role of legal frameworks in that,° is as important 
for legal scholars as its strength. 

Finally, the detail and density of planning law is nothing to be 
scared of — or bored by — and nor is perennial reform. On the contrary, 
whether we step back from that detail or launch ourselves into it, plan- 
ning law asks many of the practical, conceptual and doctrinal questions 
that most preoccupy legal scholars. Planning offers a major conceptual 
and analytical resource to scholars, grounded in rich sets of materials 
through which political and legal disagreement plays out. As policy pri- 
orities and legal provisions change, the underlying tensions and fascina- 
tions remain, extending beyond the particular framing of the moment. 


Notes 


. Riles 2005. 

. Rydin 2011. 

. See also Abbot 2020. 

. Booth 2007, 143. 

Owens and Cowell 2011. 

. Owens and Cowell 2011. 

. Town and Country Planning Act 1990; Planning Act 2008. 
. Chapter 2. 
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Planning is at the heart of the response to many of the significant challenges of our time, from 
the climate and environmental crises to social and economic inequalities. It is embedded in, 
as well as partially constituting, our democratic systems, so that the challenges of democratic 
decision-making in a complex society cannot be avoided when thinking about planning. 
Planning law raises some of the most fundamental questions faced by legal scholars, from the 
legitimacy of authority to the relationship between public and private rights and interests. And 


yet, planning law has been relatively neglected by legal scholars. 


The objective of Taking English Planning Law Scholarship Seriously is to create space for 
planning law scholarship in all of its variety, and for curiosity about law in all of its complexity. 
The chapters reflect this diversity and complexity, covering a range of the objects of planning 
(from housing to energy to highways) and a multiplicity of planning tasks and tools (from 


compulsory purchase to contracting to planning inquiries). 
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